
  
    

    
   

 
              
             

      
      

 

 

  

 

 	       
    

   
     

   	  
        

   
     

   

   
    
   
   

    
   

  
   

   

  
   

     
 

   
  

   
   
   

    
 

    
  

   
 

   

        
   

      
     

                         
                 

                     

                          
              

                         
                       

     

                        
     

                  
   

          
    

    

   
   

  
   

                          
     



  
                       

 	  
 	     

       

    	          
   	  

   
   	     

             
      



  

UNITED STATES GOVERNMENT 
NATIONAL LABOR RELATIONS BOARD 

  
Download 

NLRB 
Mobile App 

REGION 4 
615 Chestnut St Ste 710 
Philadelphia, PA 19106-4413 
 

Agency Website: www.nlrb.gov 
Telephone: (215)597-7601 
Fax: (215)597-7658 
 

March 4, 2016 

Kelly Services, Inc. 
999 W Big Beaver Rd 
Troy, MI 48084-4716 
 

Re: Kelly Services, Inc. 
 Case 04-CA-171036 
 

Dear Sir or Madam: 

Enclosed is a copy of a charge that has been filed in this case.  This letter tells you how to 
contact the Board agent who will be investigating the charge, explains your right to be 
represented, discusses presenting your evidence, and provides a brief explanation of our 
procedures, including how to submit documents to the NLRB. 

Investigator:  This charge is being investigated by Field Attorney Lea Alvo-Sadiky 
whose telephone number is (215)597-7630.  If this Board agent is not available, you may contact 
Supervisory Examiner CARA L. FIES-KELLER whose telephone number is (215)597-7636. 

Right to Representation:  You have the right to be represented by an attorney or other 
representative in any proceeding before us.  If you choose to be represented, your representative 
must notify us in writing of this fact as soon as possible by completing Form NLRB-4701, 
Notice of Appearance.  This form is available on our website, www.nlrb.gov, or from an NLRB 
office upon your request. 

If you are contacted by someone about representing you in this case, please be assured 
that no organization or person seeking your business has any "inside knowledge" or favored 
relationship with the National Labor Relations Board.  Their knowledge regarding this 
proceeding was only obtained through access to information that must be made available to any 
member of the public under the Freedom of Information Act. 

Presentation of Your Evidence:  We seek prompt resolutions of labor disputes.  
Therefore, I urge you or your representative to submit a complete written account of the facts 
and a statement of your position with respect to the allegations set forth in the charge as soon as 
possible.  If the Board agent later asks for more evidence, I strongly urge you or your 
representative to cooperate fully by promptly presenting all evidence relevant to the 
investigation.  In this way, the case can be fully investigated more quickly. 

Full and complete cooperation includes providing witnesses to give sworn affidavits to a 
Board agent, and providing all relevant documentary evidence requested by the Board agent.  
Sending us your written account of the facts and a statement of your position is not enough to be 
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considered full and complete cooperation.  A refusal to fully cooperate during the investigation 
might cause a case to be litigated unnecessarily.  

In addition, either you or your representative must complete the enclosed Commerce 
Questionnaire to enable us to determine whether the NLRB has jurisdiction over this dispute.  If 
you recently submitted this information in another case, or if you need assistance completing the 
form, please contact the Board agent. 

We will not honor any request to place limitations on our use of position statements or 
evidence beyond those prescribed by the Freedom of Information Act and the Federal Records 
Act.  Thus, we will not honor any claim of confidentiality except as provided by Exemption 4 of 
FOIA, 5 U.S.C. Sec. 552(b)(4), and any material you submit may be introduced as evidence at 
any hearing before an administrative law judge.  We are also required by the Federal Records 
Act to keep copies of documents gathered in our investigation for some years after a case closes.  
Further, the Freedom of Information Act may require that we disclose such records in closed 
cases upon request, unless there is an applicable exemption.  Examples of those exemptions are 
those that protect confidential financial information or personal privacy interests. 

Procedures:  We strongly urge everyone to submit all documents and other materials by 
E-Filing (not e-mailing) through our website, www.nlrb.gov.  However, the Agency will 
continue to accept timely filed paper documents.  Please include the case name and number 
indicated above on all your correspondence regarding the charge.  

Information about the Agency, the procedures we follow in unfair labor practice cases 
and our customer service standards is available on our website, www.nlrb.gov or from an NLRB 
office upon your request.  NLRB Form 4541 offers information that is helpful to parties involved 
in an investigation of an unfair labor practice charge. 

We can provide assistance for persons with limited English proficiency or disability.  
Please let us know if you or any of your witnesses would like such assistance. 

Very truly yours, 

  
DENNIS P. WALSH 
Regional Director 
 

Enclosures: 
1. Copy of Charge  
2. Commerce Questionnaire  
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cc: Joseph Gibley, Esquire 
Gobley and McWilliams, P.C. 
524 N. Providence Road 
Media, PA 19063 

 
 

  

Gerald Maatman, Esquire 
Seyfarth Shaw LLP 
131 S Dearborn 
Suite 2400 
Chicago, IL 60091 

 
 

  

Laura Maechtlen, Esquire 
Seyfarth Shaw LLP 
560 Mission St 
Suite 3100 
San Francisco, CA 94105 

 
 





 

 

UNITED STATES OF AMERICA 

BEFORE THE NATIONAL LABOR RELATIONS BOARD 

 
KELLY SERVICES, INC. 

 Charged Party 

 and 

MARIELLE MACHER, ESQ. 

 Charging Party 

 

 
 
 
 
 
Case 04-CA-171036 
 

 

 
AFFIDAVIT OF SERVICE OF CHARGE AGAINST EMPLOYER  
 
I, the undersigned employee of the National Labor Relations Board, state under oath that on 
March 4, 2016, I served the above-entitled document(s) by post-paid regular mail upon the 
following persons, addressed to them at the following addresses: 

Joseph Gibley, Esquire 
Gobley and McWilliams, P.C. 
524 N. Providence Road 
Media, PA 19063 

 
Kelly Services, Inc. 
999 W Big Beaver Rd 
Troy, MI 48084-4716 
 

Gerald Maatman, Esquire 
Seyfarth Shaw LLP 
131 S Dearborn 
Suite 2400 
Chicago, IL 60091 

Laura Maechtlen, Esquire 
Seyfarth Shaw LLP 
560 Mission St 
Suite 3100 
San Francisco, CA 94105 
 

  
 

  
 

 
March 4, 2016  Patricia Kraus 

 Designated Agent of NLRB 
Date  Name 

 
 

  /s/ Patricia Kraus 
  Signature 
 



  

UNITED STATES GOVERNMENT 
NATIONAL LABOR RELATIONS BOARD 

  
Download 

NLRB 
Mobile App 

REGION 4 
615 Chestnut St Ste 710 
Philadelphia, PA 19106-4413 
 

Agency Website: www.nlrb.gov 
Telephone: (215)597-7601 
Fax: (215)597-7658 
 

March 4, 2016 

Marielle Macher, Esquire 
Community Justice Project 
c/o T Jason Noye 
118 Locust St 
Harrisburg, PA 17101-1414 
 

Re: Kelly Services, Inc. 
 Case 04-CA-171036 
 

Dear Mr. Macher: 

The charge that you filed in this case on March 04, 2016 has been docketed as case 
number 04-CA-171036.  This letter tells you how to contact the Board agent who will be 
investigating the charge, explains your right to be represented, discusses presenting your 
evidence, and provides a brief explanation of our procedures, including how to submit 
documents to the NLRB. 

Investigator:  This charge is being investigated by Field Attorney Lea Alvo-Sadiky 
whose telephone number is (215)597-7630.  If this Board agent is not available, you may contact 
Supervisory Examiner CARA L. FIES-KELLER whose telephone number is (215)597-7636. 

Right to Representation:  You have the right to be represented by an attorney or other 
representative in any proceeding before us.  If you choose to be represented, your representative 
must notify us in writing of this fact as soon as possible by completing Form NLRB-4701, Notice 
of Appearance.  This form is available on our website, www.nlrb.gov, or at the Regional office 
upon your request. 

If you are contacted by someone about representing you in this case, please be assured 
that no organization or person seeking your business has any "inside knowledge" or favored 
relationship with the National Labor Relations Board.  Their knowledge regarding this 
proceeding was only obtained through access to information that must be made available to any 
member of the public under the Freedom of Information Act. 

Presentation of Your Evidence:  As the party who filed the charge in this case, it is your 
responsibility to meet with the Board agent to provide a sworn affidavit, or provide other 
witnesses to provide sworn affidavits, and to provide relevant documents within your possession.  
Because we seek to resolve labor disputes promptly, you should be ready to promptly present 
your affidavit(s) and other evidence.  If you have not yet scheduled a date and time for the Board 
agent to take your affidavit, please contact the Board agent to schedule the affidavit(s).  If you 
fail to cooperate in promptly presenting your evidence, your charge may be dismissed without 
investigation. 
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Procedures:  We strongly urge everyone to submit all documents and other materials by 
E-Filing (not e-mailing) through our website www.nlrb.gov.  However, the Agency will continue 
to accept timely filed paper documents.  Please include the case name and number indicated 
above on all your correspondence regarding the charge.   

Information about the Agency, the procedures we follow in unfair labor practice cases 
and our customer service standards is available on our website www.nlrb.gov or from the 
Regional Office upon your request.  NLRB Form 4541, Investigative Procedures offers 
information that is helpful to parties involved in an investigation of an unfair labor practice 
charge. 

We can provide assistance for persons with limited English proficiency or disability.  
Please let us know if you or any of your witnesses would like such assistance. 

 
Very truly yours, 

  
DENNIS P. WALSH 
Regional Director 



  
 

    

   

   

	

 
	

  

   

   	   
	

   
    

	
    

   
	

   

        

   

    

     

    

                 
              

                  
               

  

  

    

 
            

    

    

	

   	   

  
    

 

                  
                  

          



  
 

    

   

   

 
	

  

   

   	   
	

  
    

	
    

   
	

   

        

   

    

     

    

                 
              

                  
               

  

  

   
 

  
            	 

    

    

   	   

 
  

 

                  
                  

          



 

 

 

Writer’s direct phone 
(312) 460-5965 

Writer’s e-mail 
gmaatman@seyfarth.com 
 
 

Seyfarth Shaw LLP

131 South Dearborn Street

Suite 2400

Chicago, llinois  60603

(312) 460-5000

fax (312) 460-7000

www seyfarth.com

 

April 27, 2016 

VIA E-MAIL 

Lea Alvo-Sadiky 
Field Attorney 
National Labor Relations Board, Region 4 
615 Chestnut St Ste 710 
Philadelphia, PA 19106-4413 
lea.alvo-sadiky@nlrb.gov 

Re: Kelly Services, Inc. 
Case No. 04-CA-171036 

Dear Ms. Alvo-Sadiky: 

As you know, we represent Kelly Services, Inc. (“Kelly”) in connection with the referenced 
charge filed by the Community Justice Project (“Charging Party”) on behalf of individual  

”).  This letter is in response to the charge filed on March 4, 2016 and your April 7, 
2016 letter requesting information.  
 

According to your letter, the Charging Party alleges that Johnson & Johnson, Inc. (“J&J”) 
“hires” temporary employees through Kelly and that  was one of those individuals “hired” by 
J&J. According to the Charging Party, in February 2015, J&J offered  “employment” and as 
part of his employment, Kelly provided  an allegedly unlawful mandatory arbitration agreement. 

 
Kelly denies that its arbitration agreement is unlawful.  Further, Kelly disagrees with the 

mischaracterization of the employment relationship that existed or would have existed between J&J, 
Kelly, and   At all relevant times, Kelly would have been  only employer, with  
performing work at one or several of Kelly’s clients’ sites.  

 
There is no need to address the lack of merit of the Charging Party’s allegations because the 

Region must dismiss the charge based on the fact that  is not protected under the National 
Labor Relations Act (“NLRA” or “Act”).   applied for an  

 position.1  The duties of the position were supervisory in nature and show 
                                                

1  never worked in the operations manager position.  

(b) (6), (b) (7)(C)

(b) (6), (b) (7)(C)

(b) (6), (b) (7)(C

(b) (6), (b) (7)(C

(b) (6), (b) (7)(C) (b) (6), (b) (7)(C(b) (6), (b) (7)(C)

(b) (6), (b) (7)(

(b) (6), (b) (7)(C (b) (6), (b) (7)(C)
(b) (6), (b) (7)(C)

(b) (6), (b) (7

(b) (6), (b) 



Lea Alvo-Sadiky 
April 27, 2016 

Page 2 

 

 

that  in the operations manager role, possessed the indicia of a supervisor under Section 2(11) 
of the NLRA.  Therefore,  is not an “employee” protected under the Act. Thus, absent 
withdrawal, this case must be dismissed.  

Background 
 

 applied for an Operations Manager position out of J&J’s McNeal Lancaster, 
Pennsylvania location. The McNeal location is a manufacturing plant where Pepcid is 
manufactured.  The job description for this position sets forth, among other things, the following 
duties:  

 
*Accountable for executing short-term production objectives, ensuring proper and compliant 
utilization of labor, equipment, information and raw materials.   
 
*Provides input in developing strategy and departmental business plan. 
 
*Reviews and approves manufacturing and packaging batch records. 
 
*Responsible for achieving day-to-day process outcome and delivering process results.  
Focuses on efficiency of process, reduced changeovers, customer service goals, compliance, 
cost management and training. 
 
*Effectively manages Operations Associate performance and development to support 
company policies, procedures and goals. 
 
*Partners with peer group to investigate and implement best practices across the business. 
 
*Effectively communicates the need for change. 
 
*Supports departmental budgets, efficiencies, and compliance metrics. 
 
*Identifies and prioritizes improvement priorities (process, equipment, systems) with the 
PRT. 
 
*Ensures lines are adequately staffed on a regular basis and plans are in place to meet 
ongoing staffing needs to reflect changing priorities. 

 
*Reviews and approves manufacturing and packaging batch records. 

 
*Maintains superior housekeeping and appearance through walkthroughs. 
 
*Leads non-conformance investigations including Quality Notifications, Consumer 
Complaints and ensures process is in compliance with Environmental and Safety regulations. 
 
*Ensures all safety/environmental observations are remediated. 
 
*Provides timely and honest feedback and coaches and mentors others to achieve their 
highest potential. 

(b) (6), (b) (7)(C)

(b) (6), (b) (7)(C

(b) (6), (b) (7)(C
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*Oversees performance and hold associates accountable for results.  
 
*Provides guidance and coaching to associates in managing their assigned areas or lines. 
 
*Performs direct report performance reviews and development plans. 

  
To perform these duties, the operations manager has a team of 10 to over 20 employees—

the number varying depending on the tasks needed to be completed and the volume of production.  
The operations manager can recommend the hiring or firing of any of his employees and can also 
recommend that any of his employees be promoted, or receive different pay, or other terms and 
conditions of employment.  Additionally, the operations manager is responsible in all respects for 
his team.  He is responsible for their safety, for managing and directing their work, providing 
feedback to the employees, holding them accountable by coaching them and issuing them 
discipline, and conducting their performance reviews and development plans.  Additionally, if 
employees have any concerns, issues, or problems, they can address these issues or concerns with 
the operations manager. Depending on the issues addressed, the operations manager can determine 
whether to take action.  

 
Each day, the operations manager must use his independent judgement to determine how to 

meet the daily operational goals of his area.  For example, if the operations manager has a rush 
order that needs to be completed that day, the operations manager can order employees to stop 
working on other projects, can move them to any of the production lines, which he controls, can ask 
them to perform any of the tasks that are needed to complete the rush order, and can direct them on 
how to perform these tasks as efficiently and quickly as possible. Thus, on a daily basis it is the 
operation manager’s job to use his independent judgment to assess his operational needs and 
determine how best to use his staff to fulfill these needs. In sum, the operations manager has control 
of his area, and possesses the ability to recommend and/or perform the following duties: hire, 
transfer, suspend, promote, discharge, assign, reward, discipline, direct, and address employees’ 
complaints or issues. 
  

Analysis 
 
The test for supervisory status under Section 2(11) of the Act has 3 parts: 1) whether the 

individual possesses any of the 12 supervisory indicia; 2) whether the exercise of the supervisory 
authority is not merely clerical in nature, but requires the use of independent judgment; and 3) 
whether the individual holds the authority in the interest of the employer. NLRB v. Kentucky River 
Cmty. Care, Inc., 532 U.S. 706, 713 (2001).   

 
Here, all three parts are met.  Section 2(11) of the Act states: 
 
The term “supervisor” means any individual having authority, in the interest of the 
employer, to hire, transfer, suspend, lay off, recall, promote, discharge, assign, 
reward, or discipline other employees, or responsibility to direct them, or to adjust 
their grievances, or effectively to recommend such action, if in connection with the 
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foregoing the exercise of such authority is not of a merely routine or clerical nature, 
but requires the use of independent judgment.  

29 U.S.C. § 152(11).  As set forth above, the operations manager possesses the supervisory indicia 
set forth under Section 2(11) of the Act.  The operations manager is responsible for his team 
including making determinations with respect to hiring, firing, transferring, directing and assigning 
duties.  This supervisory authority is not clerical in nature.  Rather, each day, the operations 
manager must assess the work that needs to be performed and determine how best to use his staff to 
perform the work.  Finally, the supervisory authority that the operations manager possesses is in the 
interest of the employer as it is driven by the employer’s production goals.  Given these facts, the 
operations manager position is a position which falls under Section 2(11) of the Act.  

 
If you have any questions or would like to discuss further, please let me know.  

 Very truly yours, 

SEYFARTH SHAW LLP 

/s/ Gerald L. Maatman 

Gerald L. Maatman 
GLM 
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COMMUNITY JUSTICE PROJECT 
 

June 13, 2016 

 

Lea Alvo-Sadiky 

National Labor Relations Board 

615 Chestnut Street, 7
th

 Floor 

Philadelphia, PA 19106 

 

 VIA E-MAIL 

 

Re:  v. Kelly Services, Inc., No. 04-CA-171036;  v. Johnson & 

Johnson Services, Inc., No. 04-CA-171041 

 

Dear Ms. Alvo-Sadiky: 

 

I represent Charging Party  in the above-referenced charge.  I am writing in 

response to your notice that Kelly Services, Inc. (“Kelly”) is claiming that  was 

applying for a supervisory position.  Our position on this issue is explained below. 

 

I. Background 

 

In or around February 2015,  applied to work at a Johnson & Johnson Services, Inc. 

(“J&J”) facility through Kelly, a staffing agency.  See Compl. ¶ 17, Ex. A.  As part of the hiring 

process, Kelly obtained a background report on   Compl. ¶ 30.  Following the 

background report, Kelly and J&J rescinded  employment offer, without providing 

 a pre-adverse action notice, a copy of  background report, or a statement of  

rights under the Fair Credit Reporting Act (“FCRA”).  Compl. ¶¶ 33, 36-37.  As a result of Kelly 

and J&J wrongfully rescinding offer,  never began working for Kelly or 

J&J. 

 

On December 11, 2015,  filed a class action complaint in the United States District 

Court for the Middle District of Pennsylvania, alleging that Kelly and J&J systemically violated 

the FCRA.  See Compl.  The class action is on behalf of three classes of similarly-situated 

employees and job applicants.  Compl. ¶ 50.   

 

On February 22, 2016, Kelly and J&J both moved to compel arbitration.  See Kelly’s Motion to 

Compel Arbitration and Stay Pending Action, Ex. B; J&J’s Motion to Compel Arbitration and to 

Dismiss, or, in the Alternative, to Stay All Proceedings, Ex. C.  The purported arbitration 

agreement that they produced forbids bringing or participating in class or collective actions.  See 

Arbitration Agreement at 2, Ex. D. 

 

On March 4, 2016,  filed charges with the National Labor Relations Board (“NLRB”), 

alleging that Kelly’s and J&J’s maintenance and enforcement of Kelly’s purported arbitration 

agreement interfered with, restrained, and coerced applicants and employees in the exercise of 

(b) (6), (b) (7)(C) (b) (6), (b) (7)(C)

(b) (6), (b) (7)(C)

(b) (6), (b) (7)(C)

(b) (6), (b) (7)(C)

(b) (6), (b) (7)(C)

(b) (6), (b) (7)(C) (b) (6), (  (b) (6), (  

(b) (6), (b) (7)(C) (b) (6), (b) (7)(C)

(b) (6), (b) (7)(C)

(b) (6), (b) (7)(C)

(b) (6), (b) (7)(C)
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their Section 7 rights under the National Labor Relations Act (“NLRA”), 29 U.S.C. § 151 et seq., 

thereby violating Section 8(a)(1) of the NLRA.   

 

II. Argument 

 

Kelly is incorrect in insisting that  was a statutory supervisor under the NLRA.  In any 

event, however, the issue Kelly raises is irrelevant, because Kelly’s and J&J’s conduct 

undoubtedly affects covered employees, and  does not need standing to file an NLRB 

charge. 

 

A.  was not a Statutory Supervisor. 

 

First,  was a covered applicant for employment, not a statutory supervisor.
1
  Under the 

NLRA, a statutory supervisor includes only those individuals who  

 

hav[e] authority . . . to hire, transfer, suspend, lay off, recall, promote, 

discharge, assign, reward, or discipline other employees, or responsibly to 

direct them, or to adjust their grievances, or effectively to recommend 

such action, if in connection with the foregoing the exercise of such 

authority is not of a merely routine or clerical nature, but requires the use 

of independent judgment. 

 

29 U.S.C. § 152(11). 

 

“The burden of proving supervisory status rests with the person asserting it,” and it must be 

established “by a preponderance of the evidence.”  J.C. Penney Corp., Inc. & Local 3, United 

Storeworkers, Retail, Wholesale & Dep’t Store Union, United Food & Commercial Workers 

Union, 347 NLRB 127, 129 (2006) (citing NLRB v. Kentucky River Community Care, 532 U.S. 

706, 711 (2001)); The Republican Co., 361 NLRB No. 15 (Aug. 7, 2014).  A party cannot show 

statutory supervisory status if “the record evidence ‘is in conflict or otherwise inconclusive.’”  

The Republican Co., 361 NLRB No. 15 (quoting Phelps Community Medical Center, 295 NLRB 

486, 490 (1989)).  Further, “[m]ere inferences or conclusionary [sic] statements, without 

detailed, specific evidence, are insufficient to establish supervisory authority.”  Alternate 

Concepts, Inc., 358 NLRB 292, 294 (2012) (citations omitted). 

 

Moreover, “[i]t is well settled that possession of the title of supervisor does not in itself confer 

supervisory status under the Act.”  Hallandale Rehab. & Convalescent Ctr., 313 NLRB 835, 836 

(1994) (citations omitted); see also Kellogg Brown & Root LLC & Molycorp, Inc. & David L. 

Totten, an Individual, JD(SF)-16-16, 2016 WL 1358280 (Apr. 4, 2016).  Rather, the employee 

must perform at least one of the duties enumerated under § 152(11) through the “exercise[] 

independent judgment on behalf of the employer.”  Id.   

 

                                                           
1
 Applicants for employment are protected as employees under the NLRA.  See N.L.R.B. v. Town & 

Country Elec., Inc., 516 U.S. 85, 87 (1995). 

(b) (6), (b) (7)(C)

(b) (6), (b) (7)(C)

(b) (6), (b) (7)(C)

(b) (6), (b) (7)(C)
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Please let me know if you require any further information, and thank you for giving us the 

opportunity to submit our position on this issue. 

 

Sincerely, 

 

/s/ Marielle Macher 

 

Marielle Macher 

Staff Attorney 

Community Justice Project 

118 Locust Street 

Harrisburg, PA 17101 

717-236-9486, ext. 214 

717-233-4088 (fax) 

mmacher@cjplaw.org 

 



UNITED STATES DISTRICT COURT 
MIDDLE DISTRICT OF PENNSYLVANIA 

 
,    : 

individually and on behalf   : 
of all others similarly situated,  : 
       :   Case No. 15- 
 Plaintiff,    : 

  :   
 v.     :  CLASS ACTION 

:   
JOHNSON & JOHNSON and  : 
KELLY SERVICES, INC., : 
 :  Jury Trial Demanded 

Defendants. : 
   

CLASS ACTION COMPLAINT 
  
COMES NOW Plaintiff  on behalf of  and all others similarly 

situated, and files this Class Action Complaint against Johnson & Johnson and Kelly Services, Inc.  

Plaintiff alleges, based on personal knowledge as to Defendants’ actions and upon information and 

belief as to all other matters, as follows: 

I. NATURE OF THE CASE 
 

1. Plaintiff brings this action against Defendants for violations of the federal Fair 

Credit Reporting Act (“FCRA”), 15 U.S.C. §§ 1681a–1681x.   

2. Defendant Johnson & Johnson (“J&J”) is an international company in the business 

of marketing and selling consumer healthcare products, medical devices and pharmaceuticals, 

through its more than 250 companies located in 60 countries.  See http://www.jnj.com/about-

jnj/company-structure.  

3. J&J staffs these services with consumers like Plaintiff through recruitment and 

hiring services provided by Defendant Kelly Services, Inc. (“Kelly”), a worldwide temporary 

employment staffing company.  See http://www.kellyservices.com/Global/home/.  

Case 1:15-cv-02382-YK   Document 1   Filed 12/11/15   Page 1 of 19
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4. As part of its hiring process, J&J and Kelly use criminal background reports 

generated by nationwide consumer reporting agencies (“CRAs”), to make employment decisions.  

Among the CRAs utilized by Defendants for this purpose are Verifications, Inc. and Yale 

Associates, Inc. (“Yale”).  Because such employment decisions are based in whole or in part on 

the contents of the criminal background reports, J&J and Kelly are obliged to adhere to certain 

important provisions of the FCRA. 

5. When obtaining permission from job applicants to screen or check out their 

backgrounds, J&J and Kelly are required by the FCRA to first disclose in writing to the consumer, 

“in a document that consists solely of the disclosure, that a consumer report may be obtained for 

employment purposes.”  15 U.S.C. § 1681b(b)(2).  

6. Plaintiff contends that Defendant Kelly systematically violates section 1681b(b)(2) 

of the FCRA by procuring and using consumer reports for employment purposes without first 

disclosing in writing to the consumer, in a document that consists solely of the disclosure, that a 

consumer report may be obtained for employment purposes. The job applicants were required to 

sign a form Background Screening Notice, Disclosure, and Authorization (“Disclosure Form”) 

that was not the stand-alone document required by the FCRA and that required the applicants to, 

among other things, authorize the procurement of a consumer report “at any time, and any number 

of times, as Kelly in its sole discretion determines is necessary before, during or after my 

employment, until I revoke this authorization in writing.” 

7. When using criminal background reports for employment purposes, J&J and Kelly 

must, before declining, withdrawing, or terminating employment based in whole or in part on the 

Case 1:15-cv-02382-YK   Document 1   Filed 12/11/15   Page 2 of 19
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contents of the report, provide job applicants like Plaintiff with a copy of their respective reports 

and a written summary of their rights under the FCRA.  15 U.S.C. § 1681b(b)(3). 

8. Plaintiff contends that Defendants systematically violate section 1681b(b)(3) of the 

FCRA by using consumer reports to make adverse employment decisions without, beforehand, 

providing the person who is the subject of the report sufficient and timely notification and a copy 

of the report and a summary of rights under the FCRA, effectively leaving the person who is the 

subject of the report without any opportunity to correct any errors on the report or to even know 

who prepared the background report about him or her which formed a basis for the adverse action.    

9. Providing a copy of the criminal background report, as well as a statement of 

consumer rights before making a final adverse employment decision, arms the nation’s millions of 

job applicants with the knowledge and information needed to challenge inaccurate, incomplete, 

and misleading criminal background reports. The FCRA is designed to permit individuals whose 

reports are inaccurate with ample time to identify the inaccuracies and correct them before the 

employer makes an employment decision. 

10. To complete this process as to Plaintiff  J&J and Kelly hired Yale, a CRA 

which operates in many instances as both the consumer reporting agency generating the 

background check as well as the agent of the employer to execute all decisions based on the 

information contained therein.  Further, Yale even goes so far as to compare the background 

reports it generates against hiring criteria provided to it by J&J and Kelly, adjudicating those 

individuals as fit for employment. 

11. Plaintiff brings nationwide class claims against J&J and Kelly under 15 U.S.C. § 

1681b(b)(3) because they failed to provide Plaintiff with a copy of the criminal background report 
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that was used to deny his employment and a summary of his rights under the FCRA before taking 

adverse action against   Plaintiff also brings a nationwide class claim against Defendant Kelly 

because it used and relied upon the non-compliant Disclosure Form and/or otherwise failed to 

properly obtain  authorization and consent prior to procuring his background report.   

II. PARTIES 
 

12. Plaintiff  is a “consumer” as protected and governed by the FCRA. 

13. Defendant J&J is incorporated under the laws of New Jersey doing business under 

the laws of the Commonwealth of Pennsylvania and markets its services throughout the United 

States, including within this District. 

14. Defendant Kelly has offices located at 3 Montage Mountain Road, Suite 4, Moosic, 

Pennsylvania, 18507. 

III. JURISDICTION AND VENUE 
 

15. The Court has federal question jurisdiction under the FCRA, 15 U.S.C. § 1681p, 

and 28 U.S.C. § 1331. 

16. Venue is proper in this Court because J&J and Kelly can be found in this District.  

28 U.S.C. § 1391(b)(3). Defendants regularly sell their products and services in this District.  

IV. FACTUAL ALLEGATIONS 
 
A. Plaintiff’s Application For Employment With J&J 

 
17. Plaintiff  applied for a position as an Operations Supervisor with J&J 

through Kelly in or around February of 2015.  On February 11, 2015, Plaintiff was formally offered 

the job in writing, which  also accepted in writing that same day. 

18. On February 13, 2015, Plaintiff was presented with and signed the Disclosure Form. 
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19. The Disclosure Form was in the name of Defendant Kelly.  On information and 

belief, Defendant J&J relies upon Kelly’s use of the Disclosure Form to obtain background reports 

on applicants for employment with J&J. 

20. The standardized Disclosure Form that Kelly required  to sign was not the 

“clear and conspicuous disclosure . . . in a document that consists solely of the disclosure that a 

consumer report may be obtained for employment purposes” as required by section 

1681b(b)(2)(A)(i) of the FCRA. 

21. Instead, the Disclosure Form unlawfully included the following improper and 

extraneous language that distracts the consumer from the purpose of the stand-alone disclosure 

which is simply to inform the consumer “that a consumer report may be obtained for employment 

purposes.”  The extraneous and distracting language in the Disclosure Form includes the 

following: 

 Defendants use the Disclosure Form to ostensibly obtain permission to procure 
consumer reports “at any time, and any number of times, as Kelly in its sole 
discretion determines is necessary before, during or after my employment, until I 
revoke this authorization in writing.”  There is no authority in the FCRA permitting 
employers to obtain such unlimited, blanket authorizations for procuring consumer 
reports, and certainly not after the consumer’s employment with Defendants has 
terminated. 
 

 Defendants use the Disclosure Form to obtain permission to acquire “written or oral 
information from any business, professional or personal associates or neighbors, 
including your co-workers and any references you listed on your application or 
resume.”     

 
 The Disclosure Form includes paragraphs of extraneous state-specific information. 

 
 The Disclosure Form requires the consumer to agree that “Kelly will notify me if a 

consumer reporting agency other than Verifications, Inc. is used to obtain a 
consumer report.” 

 
22.  Many courts have held that such extraneous language and restrictions violate the 
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stand-alone requirement.  See also Martin v. Fair Collections & Outsourcing, Inc., 2015 WL 

4064970, *4  (D. Md. June 30, 2015) (holding that plaintiff stated a claim for willful violation of 

section 1681b(b)(2) and observing: “Here, in addition to the disclosure that the consumer report 

would be obtained for employment purposes, FCO’s form contains an authorization to obtain the 

report, information on when the applicant must challenge the accuracy of any report, an 

acknowledgement that the employee understands that ‘all employment decisions are based on 

legitimate non-discriminatory reasons,’ the name, address and telephone number of the nearest 

unit of the consumer reporting agency designated to handle inquiries regarding the investigative 

consumer report, and several pieces of state-specific information.”). 

23. Defendant Kelly knew or should have known that its failure to provide a stand-

alone disclosure was a violation of the FCRA because the statutory language of section 

1681b(b)(2)(A) was pellucidly clear that Defendants could not procure a consumer report, or cause 

a consumer report to be procured, for employment purposes with respect to any consumer, unless 

“a clear and conspicuous disclosure has been made in writing to the consumer at any time before 

the report is procured or caused to be procured, in a document that consists solely1 of the 

disclosure, that a consumer report may be obtained for employment purposes.”  15 U.S.C. § 

1681b(b)(2)(A)(i) (emphasis supplied). 

                                                 

1   According to the Merriam-Webster online dictionary, the word “solely” is defined as 
“without anything or anyone else involved;” and “to the exclusion of all else.”  See 
http://www.merriam-webster.com/dictionary/solely.  According to dictionary.com, “solely” 
means “exclusively or only.”  See http://dictionary.reference.com/browse/solely.  These dictionary 
definitions of the word “solely” leave no doubt that a document disclosing that an employer 
planned to obtain a consumer report does not “consist[] solely of the disclosure” when the 
document also contains a release of liability.   
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24. In addition, interpretations of the FCRA by the Federal Trade Commission (FTC) 

from 1998, seventeen years prior to Defendants’ requirement that  sign the form, show 

that extraneous language in a background authorization or disclosure form violates the FCRA.  In 

response to company inquiries, the FTC issued two opinion letters addressing section 

1681b(b)(2)’s “consists solely” language.  The first letter explicitly states that “inclusion of . . .  a 

waiver [of one's FCRA rights] in a disclosure form will violate” section 1681b(b)(2) because the 

form will not “consist ‘solely’ of the disclosure.”  Letter from William Haynes, Attorney, Div. of 

Credit Practices, Fed. Trade Comm'n, to Richard W. Hauxwell, CEO, Accufax Div. (June 12, 

1998). The second letter stated that the FCRA prohibits disclosure forms “encumbered by any 

other information ... [in order] to prevent consumers from being distracted by other information 

side-by-side with the disclosure.”  Letter from Clarke W. Brinckerhoff, Fed. Trade Comm' n, to 

H. Roman Leathers, Manier & Herod (Sept. 9, 1998).  

25. Numerous courts interpreting the FCRA have found FTC opinion letters 

persuasive.  See, e.g., Owner–Operator Independent Drivers Ass'n, Inc. v. USIS Commercial, 537 

F.3d 1184, 1192 (10th Cir. 2008); Morris v. Equifax Info. Servs., LLC, 457 F.3d 460, 468 (5th 

Cir. 2006).  See also, Gager v. Dell Financial Services, LLC, 727 F.3d 265, 271-72 n.5 (3d Cir. 

2013) (affording some deference to Federal Communication Commission analysis and finding it 

persuasive in interpreting Telephone Consumer Protection Act). 

26. The FCRA statutory text, the FTC opinions and case law constitute significant 

authority existing during the time that Defendants were required to provide stand-alone 

disclosures.  
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February 16, 2015, that it needed additional information, but that the  would not 

necessarily bar  from employment with Kelly and J&J. 

29. Plaintiff promptly supplied Kelly with all requested documentation.  Plaintiff also 

repeatedly reached out to Kelly and offered to answer questions or provide additional information 

throughout the process. 

30. As part of its application procedure, Kelly, on behalf of J&J, purchased a consumer 

report from Yale on Plaintiff.    

31. On February 20, 2015 Kelly contacted Plaintiff informing  of the process  

should expect leading up to and in the first days of his employment, and that background screening 

generally takes 3-7 days to be completed.   was also told that his start date would be delayed 

due to the screening. 

32. On March 10, 2015, Kelly informed Plaintiff that  had cleared its screening 

process but that J&J had its own process that was still under way. 

33. On March 13, 2015, Kelly informed Plaintiff that J&J would not be hiring   

This adverse action was based on a background report obtained from Yale. 

34. The background report from Yale was inaccurate and misleading.  While Plaintiff 

has  

 Yale misreported  

 all of which cost Plaintiff 

 job with J&J. 
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35. Plaintiff immediately requested a letter explaining the reasoning for rescinding the 

job offer.  After a week went by with no response, Plaintiff again requested that Kelly provide  

with the information that was used in the decision process. 

36. At no time during any of these communications did Kelly provide Plaintiff with a 

copy of  Yale report or a statement of  rights under the FCRA, and Plaintiff still has yet to 

receive the report from Kelly.  

37. At no time during any of these communications did J&J provide Plaintiff with a 

copy of  Yale report or a statement of  rights under the FCRA, and Plaintiff still has yet to 

receive the report from J&J. 

C. J&J’s and Kelly’s Practices and Policies 

38. J&J and Kelly have created and implemented national, uniform hiring and staffing 

policies, procedures, and practices under which they operate. Those policies, procedures, and 

practices cover the use of “background checks” or “consumer reports” to screen potential 

employees.  

39. Under the FCRA, any “person” using a consumer report, such as J&J and Kelly, 

who intends to take an “adverse action” on a job application “based in whole or in part” on 

information obtained from the consumer report must provide notice of that fact to the consumer-

applicant, and must include with the notice a copy of the consumer report and a notice of the 

consumer’s dispute rights under the FCRA, before taking the adverse action.  15 U.S.C. § 

1681b(b)(3)(A); see also Miller v. Johnson & Johnson, 80 F. Supp. 3d 1284, 1289 (M.D. Fla. 

2015); Goode v. LexisNexis Risk & Info. Analytics 848 F. Supp. 2d 532, 542 (E.D. Pa. 2012) (more 

than one business can be a user of a single background report; “[u]nder the FCRA, ‘person’ means 
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any individual, partnership, corporation, trust, estate, cooperative, association, government or 

governmental subdivision or agency, or other entity. § 1681a(b). Thus, defendant is a person and 

must comply with § 1681b(b)(3)(A).”).   

40. There is longstanding regulatory guidance for employers making clear their 

obligations and the protections afforded to job applicants under the FCRA.  The Federal Trade 

Commission (“FTC”) has long held that Section 604(b)(3)(a) [15 U.S.C. § 1681b(b)(3)(A)] 

“requires that all employers who use consumer reports provide a copy of the report to the affected 

consumer before any adverse action is taken.  Employers must comply with this provision even 

where the information contained in the report (such as  would automatically 

disqualify the individual from employment or lead to an adverse employment action.  Indeed, this 

is precisely the situation where it is important that the consumer be informed of the negative 

information in case the report is inaccurate or incomplete.”  See Federal Trade Commission letter 

dated June 9, 1998 to A. Michael Rosen, Esq. 

41. A primary reason that Congress required that a person intending to take an adverse 

action based on information in a consumer report provide the report to the consumer before taking 

the adverse action is so the consumer has time to review the report and dispute information that 

may be inaccurate, or discuss the report with the prospective employer before adverse action is 

taken.  See Federal Trade Commission letter dated December 18, 1997 to Harold R. Hawkey, Esq. 

(“[T]he clear purpose of the provision to allow consumers to discuss reports with employers or 

otherwise respond before adverse action is taken.”). 

42. Numerous courts interpreting the FCRA have found FTC opinion letters 

persuasive.  See, e.g., Owner-Operator Independent Drivers Ass’n, Inc. v. USIS Commercial, 537 
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F.3d 1184, 1192 (10th Cir. 2008); Morris v. Equifax Info. Servs., LLC, 457 F.3d 460, 468 (5th Cir. 

2006).  See also Gager v. Dell Fin. Servs., LLC, 727 F.3d 265, 271-72 n.5 (3d Cir. 2013) (affording 

some deference to Federal Communication Commission analysis and finding it persuasive in 

interpreting Telephone Consumer Protection Act). 

43. Consistent with that purpose, federal courts have held that the prospective employer 

must provide the report to the consumer “a sufficient amount of time before it takes adverse action 

so that the consumer may rectify any inaccuracies in the report.”  Williams v. Telespectrum, Inc., 

No. 3:05CV853, 2006 WL 7067107, at *5 (E.D. Va. Nov. 7, 2006); Beverly v. Wal-Mart Stores, 

Inc., No. 3:07CV469, 2008 WL 149032 (E.D. Va. Jan. 11, 2008) (quoting Williams).  In Reardon 

v. Closetmaid Corp., No. 08-1730, 2011 WL 1628041 (W.D. Pa. April 27, 2011), the court 

certified a class action for prospective employees who did not receive a copy of their consumer 

report at least five days before being notified that the employer might take adverse action. 

44. The reasons for the “pre-adverse action notice” requirement with regard to 

employment situations are to alert the job applicant that he or she is about to experience an adverse 

action, such as a rejection, based on the content of a report, and to provide him or her an 

opportunity to challenge the accuracy or relevancy of the information with the consumer reporting 

agency or the user before that job prospect or job is lost.   

45. Defendants typically do not provide job applicants with a copy of their consumer 

reports or a statement of their FCRA rights before they take adverse action against them based on 

the information in such reports, despite being required to do so by section 1681b(b)(3)(A) of the 

FCRA. 
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46. The FCRA statutory text, the FTC opinions and the cases cited constitute significant 

authority that existed during the time Defendants failed to comply with the pre-adverse action 

requirements of 15 U.S.C. § 1681b(b)(3)(A). 

47. As a result of these FCRA violations, J&J and Kelly are liable to Plaintiff, and to 

each Class member, for statutory damages from $100 to $1,000 pursuant to 15 U.S.C. § 

1681n(a)(1)(A), plus punitive damages pursuant to 15 U.S.C. § 1681n(a)(2), and attorneys’ fees 

and costs pursuant to 15 U.S.C. §§ 1681n and 1681o. 

48. Defendants’ conduct and omissions were willful.  Because the FCRA was enacted 

in 1970, Defendants have had years to become compliant but have failed to do so. 

49. J&J and Kelly were aware of their obligations under the FCRA as they relate to 

employment because they hired Yale not only to perform its background checks but also to 

(attempt to) provide J&J’s and Kelly’s pre-adverse action notices to job applicants.  J&J and Kelly 

therefore knew of the requirements imposed upon them by the FCRA and failed to craft a system 

that would ensure compliance with those requirements. 

V. CLASS ACTION ALLEGATIONS 
 

50. Pursuant to Federal Rule of Civil Procedure 23 and 15 U.S.C. § 1681b, Plaintiff 

brings this action for himself and on behalf of the following Classes: 

(a) All natural persons residing within the United States and its 
Territories regarding whom, within five years prior to the filing of this action and 
extending through the resolution of this action, Defendant Kelly procured or caused 
to be procured a consumer report for employment purposes using a written 
disclosure containing language substantially similar in form to the Disclosure Form 
provided to  and described above (the “Section 1681b(b)(2) Class”). 

 
(b) All employees or applicants for employment with Defendant J&J 

residing in the United States (including all territories and other political 
subdivisions of the United States) who were the subject of a background report 
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procured or caused to be procured from a consumer reporting agency that was used 
by J&J to make an adverse employment decision regarding such employee or 
applicant for employment, within five years prior to the filing of this action and 
extending through the resolution of this case, and for whom J&J failed to provide 
the applicant a copy of his or her consumer report or a copy of the FCRA summary 
of rights before it took such adverse action (the “J&J Section 1681b(b)(3) Class”). 

 
(c) All employees or applicants for placement through Defendant Kelly 

residing in the United States (including all territories and other political 
subdivisions of the United States) who were the subject of a background report 
procured or caused to be procured from a consumer reporting agency that was used 
by Kelly to make an adverse employment decision regarding such employee or 
applicant for employment, within five years prior to the filing of this action and 
extending through the resolution of this case, and for whom Kelly failed to provide 
the applicant a copy of his or her consumer report or a copy of the FCRA summary 
of rights before it took such adverse action (the “Kelly Section 1681b(b)(3) Class”). 

 
 

Plaintiff reserves the right to amend the definition of the Classes based on discovery or legal 

developments. 

51. Specifically excluded from the Classes are: (a) all federal court judges who preside 

over this case and their spouses; (b) all persons who elect to exclude themselves from the Classes; 

(c) all persons who have previously executed and delivered to J&J releases of all their claims for 

all of their Class claims; and (d) Defendants’ employees, officers, directors, agents, and 

representatives and their family members. 

52. Numerosity. The Classes are so numerous that joinder of all members is 

impracticable. At this time, Plaintiff does not know the exact size of the Classes but public filings 

by J&J and Kelly indicate that they will be in the many thousands. Based on information and 

belief, the Classes are comprised of at least thousands of members who are geographically 

dispersed throughout the country so as to render joinder of all Class members impracticable.  The 

names and addresses of the Class members are identifiable through documents maintained by 
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Defendants, and the Class members may be notified of the pendency of this action by published 

and/or mailed notice. 

53. Commonality.  Common questions of law and fact exist as to all members of the 

Classes, and predominate over the questions affecting only individual members. The common 

legal and factual questions include, among others: 

(a) Whether Defendants Kelly willfully or negligently violated section 

1681b(b)(2) of the FCRA by procuring or causing to be procured consumer reports for 

employment purposes without providing a clear and conspicuous disclosure in a document that 

consists solely of the disclosure that a consumer report may be obtained for employment purposes; 

(b) Whether Defendants J&J and Kelly failed to provide each applicant for 

employment a copy of their consumer report before Defendants took adverse action based upon a 

disqualifying or adversely scored consumer report; 

(c) Whether Defendants J&J and Kelly failed to provide each applicant for 

employment a copy of their written notice of FCRA rights before Defendants took adverse action 

based upon the consumer report; and, 

(d) Whether Defendants J&J and Kelly acted willfully or negligently in 

disregard of the rights of employment applicants in their failure to permit their employees and 

automated systems to send employment applicants their full consumer report and a written 

statement of their FCRA rights before taking adverse action based on the consumer report. 

54. Typicality. Plaintiff’s claims are typical of the claims of each Class member.  

Plaintiff has the same claims for statutory and punitive damages that  seeks for absent class 

members. 
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55. Adequacy. Plaintiff will fairly and adequately protect the interests of the Class. 

Plaintiff’s interests coincide with, and are not antagonistic to, other Class members’ interests. 

Additionally, Plaintiff has retained counsel experienced and competent in complex, commercial, 

multi-party, consumer, and class-action litigation. Plaintiff’s counsel have prosecuted complex 

FCRA class actions across the country. 

56. Predominance and Superiority.  Questions of law and fact common to the Class 

members predominate over questions affecting only individual members, and a class action is 

superior to other available methods for fair and efficient adjudication of the controversy.  The 

statutory and punitive damages sought by each member are such that individual prosecution would 

prove burdensome and expensive given the complex and extensive litigation necessitated by 

Defendants’ conduct.  It would be virtually impossible for the Class members individually to 

redress effectively the wrongs done to them.  Even if the Class members themselves could afford 

such individual litigation, it would be an unnecessary burden on the courts.  Furthermore, 

individualized litigation presents a potential for inconsistent or contradictory judgments and 

increases the delay and expense to all parties and to the court system presented by the complex 

legal and factual issues raised by Defendants’ conduct.  By contrast, the class action device will 

result in substantial benefits to the litigants and the Court by allowing the Court to resolve 

numerous individual claims based upon a single set of proof in a unified proceeding. 

57. Furthermore, individualized litigation presents a potential for inconsistent or 

contradictory judgments and increases the delay and expense to all parties and to the court system 

presented by the complex legal and factual issues raised by Defendants’ conduct. By contrast, the 
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class action device will result in substantial benefits to the litigants and the Court by allowing the 

Court to resolve numerous individual claims based upon a single set of proof in just one case. 

VI. CAUSES OF ACTION 
 

COUNT 1  

15 U.S.C. § 1681b(b)(2) 

58. Plaintiff realleges and incorporates by reference all preceding allegations. 

59.   Plaintiff is a “consumer,” as defined by the FCRA, 15 U.S.C. § 1681a(c). 

60.   The background reports ordered by Defendants are “consumer reports” within the 

meaning of 15 U.S.C. § 1681a(d). 

61.   Defendant Kelly is liable for willfully or negligently violating section 1681b(b)(2) 

of the FCRA by procuring or causing to be procured a consumer report for employment purposes 

without first providing a clear and conspicuous disclosure in writing to the consumer in a document 

that consists solely of the disclosure that a consumer report may be obtained for employment 

purposes. 

 

COUNT 2 

15 U.S.C. § 1681b(b)(3)(A) 

62. Plaintiff incorporates by reference those paragraphs set out above. 

63. Plaintiff is a “consumer,” as defined by the FCRA, 15 U.S.C. § 1681a(c). 

64. The Yale background report ordered by Defendants is a “consumer report” within 

the meaning of 15 U.S.C. § 1681a(d). 

65. The FCRA provides that any person “using a consumer report for employment 
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purposes” who intends to take any “adverse action based in whole or in part on the report,” must 

provide the consumer with a copy of the report and a written description of the consumer’s rights 

under the FCRA, as prescribed by the Federal Trade Commission, before taking such adverse 

action.  15 U.S.C. § 1681b(b)(3)(A).  

66. For purposes of this requirement, an “adverse action” includes “any . . . decision . 

. . that adversely affects any current or prospective employee.”  15 U.S.C. § 1681a(k)(1)(B)(ii). 

67. Defendants J&J and Kelly are each a “person” and each regularly uses background 

reports for employment purposes.  15 U.S.C. § 1681a(b). 

68. The FCRA requires Defendants, as users of consumer reports for employment 

purposes, before taking adverse action based in whole or in part on the report, to provide to the 

consumer to whom the report relates, a copy of the report and a written description of the 

consumer’s rights under the FCRA.  15 U.S.C. §§ 1681b(b)(3)(A)(i) and (ii). 

69. Defendants willfully and negligently violated section 1681b(b)(3) of the FCRA by 

failing to provide Plaintiff and the members of the Classes the following before using such reports:  

(a) the required Pre-Adverse Action Notice; (b) a copy of the consumer report; and (c) a written 

description of the consumer’s rights under the FCRA.  

VII. PRAYER FOR RELIEF 
 

WHEREFORE, Plaintiff and the Classes pray for relief as follows: 

A. That an order be entered certifying the proposed Classes under Rule 23 of the 

Federal Rules of Civil Procedure and appointing Plaintiff and his counsel to represent the Classes; 

B. That judgment be entered in favor of the Section 1681b(b)(2) Class, the J&J Section 

1681b(b)(3) Class and the Kelly Section 1681b(b)(3) Class against Defendants for statutory 
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damages and punitive damages for violation of 15 U.S.C. § 1681b(b)(3), pursuant to 15 U.S.C. § 

1681n;  

C. That the Court award costs and reasonable attorneys’ fees, pursuant to 15 U.S.C. 

§§ 1681n and 1681o; and 

D. That the Court grant such other and further relief as may be just and proper, 

including but not limited to any equitable relief that may be permitted. 

VIII. TRIAL BY JURY 
 

Plaintiff hereby requests a trial by jury on those causes of action where a trial by jury is 

allowed by law. 

DATED:  December 10, 2015   

Respectfully submitted,  
 

By: James A. Francis     
     James A. Francis 

John Soumilas 
David A. Searles 
FRANCIS & MAILMAN, P.C. 
Land Title Building, 19th Floor 
100 South Broad Street 

     Philadelphia, PA 19110 
     (215) 735-8600    

 
Marielle Macher 
COMMUNITY JUSTICE PROJECT 
118 Locust Street 
Harrisburg, PA 17101 
717-236-9486, ext. 214 
 
Attorneys for Plaintiff 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE MIDDLE DISTRICT OF PENNSYLVANIA 

, individually and on  
behalf of all others similarly situated, 

Plaintiff, 

v. 

JOHNSON & JOHNSON and KELLY 
SERVICES, INC., 

Defendants. 

Case No. 1:15-cv-02382-YK  

(Hon. Yvette Kane) 

Date Action Filed: December 11, 2015 

DEFENDANT JOHNSON & JOHNSON SERVICES, INC.’S MOTION  
TO COMPEL ARBITRATION AND TO DISMISS OR, IN  
THE ALTERNATIVE, TO STAY ALL PROCEEDINGS 

Defendant Johnson & Johnson Services, Inc. (“JJSI”)1 hereby moves this 

Court, pursuant to Rule 12(b)(6) of the Federal Rules of Civil Procedure and the 

Federal Arbitration Act, 9 U.S.C. § 1, et seq., for entry of an Order compelling 

arbitration of and dismissing the claims asserted by Plaintiff  

(“Plaintiff”) in the above-captioned civil action.  As set forth in JJSI’s 

Memorandum of Law, Plaintiff’s claims against JJSI are the subject of a binding 

and valid arbitration agreement and, therefore, must be dismissed.   

Alternatively, in the event that the Court determines that JJSI is not entitled 

to enforce the Agreement against  (which it should be entitled to), this Court 

                                                 
1 Plaintiff’s Complaint improperly names “Johnson and Johnson” as a Defendant; 
the correct entity is Johnson & Johnson Services, Inc. 

Case 1:15-cv-02382-YK   Document 40   Filed 02/22/16   Page 1 of 4
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should stay the instant proceedings against JJSI while Plaintiff and Kelly proceed 

to arbitration.   

WHEREFORE, Defendant JJSI respectfully requests that the Court dismiss 

all of Plaintiff’s claims and compel Plaintiff to submit all of those claims to 

arbitration or, in the alternative, stay all proceedings.  

     
      Respectfully Submitted, 

      REED SMITH LLP 
 

By:  /s/ Shannon E. McClure  
Carolyn P. Short (Pa. ID 38199)  
Shannon E. McClure (Pa. ID 164502) 
Valerie Eifert Brown (Pa. ID 309849) 
1717 Arch Street, Suite 3100 
Philadelphia, PA 19103 
Tel. (215) 851-8100  
Fax (215) 851-1420 
 
Michael O’Neil (pro hac vice to be filed) 
10 S. Wacker Drive 
Chicago, Illinois 60606 
Tel. (312) 207-2879 
Fax (312) 207-6400 

 
Attorneys for Defendant  
Johnson & Johnson Services, Inc. 
 

DATED:  February 22, 2016    
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CERTIFICATE OF NON-CONCURRENCE 

 
Pursuant to Local Rule 7.1, the undersigned certifies that the concurrence of 

Plaintiffs’ counsel to the relief sought in the foregoing Motion to Compel 

Arbitration and to Dismiss Or, In The Alternative, To Stay All Proceedings was 

sought, but that the Plaintiff’s counsel did not concur. 

 

 
s/ Shannon E. McClure                                      
Shannon E. McClure 

DATED: February 22, 2016 

Case 1:15-cv-02382-YK   Document 40   Filed 02/22/16   Page 3 of 4



   

CERTIFICATE OF SERVICE 

 
 I hereby certify that on February 22, 2016, I electronically filed the 

foregoing with the Clerk of the Court using the CM/ECF system, which will send 

notification of such filing to counsel or parties of record electronically by 

CM/ECF.  

 

 
       s/ Shannon E. McClure  
       Shannon E. McClure 
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UNITED STATES GOVERNMENT 
NATIONAL LABOR RELATIONS BOARD 

  
Download 

NLRB 
Mobile App 

REGION 4 
615 Chestnut St Ste 710 
Philadelphia, PA 19106-4413 

Agency Website: www.nlrb.gov 
Telephone: (215)597-7601 
Fax: (215)597-7658 

July 15, 2016 

Kelly Services, Inc. 
3 Montage Mountain Road 
Moosic, PA 18507-1754 
 

Re: Kelly Services, Inc. 
 Case 04-CA-171036 
 

Dear Sir or Madam: 

Enclosed is a copy of the first amended charge that has been filed in this case.   

Investigator:  This charge is being investigated by Field Attorney Lea Alvo-Sadiky 
whose telephone number is (215)597-7630.  If the agent is not available, you may contact 
Supervisory Examiner CARA L. FIES-KELLER whose telephone number is (215)597-7636. 

Presentation of Your Evidence:  As you know, we seek prompt resolutions of labor 
disputes.  Therefore, I urge you or your representative to submit a complete written account of 
the facts and a statement of your position with respect to the allegations in the first amended 
charge as soon as possible.  If the Board agent later asks for more evidence, I strongly urge you 
or your representative to cooperate fully by promptly presenting all evidence relevant to the 
investigation.  In this way, the case can be fully investigated more quickly. 

Procedures:  Your right to representation, the means of presenting evidence, and a 
description of our procedures, including how to submit documents, was described in the letter 
sent to you with the original charge in this matter.  If you have any questions, please contact the 
Board agent.   

 

Very truly yours, 

  

DENNIS P. WALSH 
Regional Director 

 
Enclosure:  Copy of first amended charge 



Kelly Services, Inc. - 2 -  July 15, 2016 
Case 04-CA-171036   
 
 

 

 
cc: Joseph Gibley, Esquire 

Gibley and McWilliams, P.C. 
131 South Dearborn Street 
Suite 2400 
Chicago, IL 60603 

 
 

  

Gerald L. Maatman, Esquire 
Seyfarth Shaw LLP 
131 S. Dearborn Street, Suite 2400 
Chicago, IL 60603 

 
 

  

Karla E. Sanchez, Attorney 
Seyfarth Shaw LLP 
131 South Dearborn Street 
Suite 2400 
Chicago, IL 60603 

 
 



      

 

UNITED STATES OF AMERICA 

BEFORE THE NATIONAL LABOR RELATIONS BOARD 

 
KELLY SERVICES, INC. 

 Charged Party 

 and 

MARIELLE MACHER 

 Charging Party 

 

 
 
 
 
 
Case 04-CA-171036 
 

 

AFFIDAVIT OF SERVICE OF FIRST AMENDED CHARGE AGAINST EMPLOYER  

I, the undersigned employee of the National Labor Relations Board, being duly sworn, say that 
on July 15, 2016, I served the above-entitled document(s) by regular mail upon the following 
persons, addressed to them at the following addresses: 

Joseph Gibley, Esquire 
Gibley and McWilliams, P.C. 
131 South Dearborn Street 
Suite 2400 
Chicago, IL 60603 

Karla E. Sanchez, Attorney 
Seyfarth Shaw LLP 
131 South Dearborn Street 
Suite 2400 
Chicago, IL 60603 
 

Gerald L. Maatman JR., Esquire 
Seyfarth Shaw LLP 
131 S. Dearborn Street, Suite 2400 
Chicago, IL 60603 

Kelly Services, Inc. 
3 Montage Mountain Road 
Moosic, PA 18507-1754 
 

  
 

  
 

 
July 15, 2016 

 Janet T. Jackson,  
Designated Agent of NLRB 

   
   

 
/s/ Janet T. Jackson 

   
 



  

UNITED STATES GOVERNMENT 
NATIONAL LABOR RELATIONS BOARD 

  
Download 

NLRB 
Mobile App 

REGION 4 
615 Chestnut St Ste 710 
Philadelphia, PA 19106-4413 

Agency Website: www.nlrb.gov 
Telephone: (215)597-7601 
Fax: (215)597-7658 

July 15, 2016 

Marielle Macher, Esquire 
Community Justice Project 
c/o T. Jason Noye 
118 Locust Street 
Harrisburg, PA 17101-1414 
 

Re: Kelly Services, Inc. 
 Case 04-CA-171036 
 

Dear Ms. Macher: 

We have docketed the first amended charge that you filed in this case.   

Investigator:  This charge is being investigated by Field Attorney Lea Alvo-Sadiky 
whose telephone number is (215)597-7630.  If the agent is not available, you may contact 
Supervisory Examiner CARA L. FIES-KELLER whose telephone number is (215)597-7636. 

Presentation of Your Evidence:  As the party who filed the charge in this case, it is your 
responsibility to meet with the Board agent to provide a sworn affidavit, or provide other 
witnesses to provide sworn affidavits, and to provide relevant documents within your possession.  
If you have additional evidence regarding the allegations in the first amended charge and you 
have not yet scheduled a date and time for the Board agent to obtain that evidence, please contact 
the Board agent to arrange to present that evidence.  If you fail to cooperate in promptly 
presenting your evidence, your charge may be dismissed. 

Procedures:  Your right to representation, the means of presenting evidence, and a 
description of our procedures, including how to submit documents, was described in the letter 
sent to you with the original charge in this matter.  If you have any questions, please contact the 
Board agent.   

 

Very truly yours, 

  

DENNIS P. WALSH 
Regional Director 



  

UNITED STATES GOVERNMENT 
NATIONAL LABOR RELATIONS BOARD 

REGION 04 
615 Chestnut St Ste 710 
Philadelphia, PA 19106-4413 

Agency Website: www.nlrb.gov 
Telephone: (215)597-7601 
Fax: (215)597-7658 

 
      August 31, 2016 
 
 
Marielle Macher, Esquire 
c/o T Jason Noye 
Community Justice Project 
118 Locust Street 
Harrisburg, PA 17101-1414 

Re: Kelly Services, Inc. 
 Case 04-CA-171036 

Dear Ms. Macher: 

We have carefully investigated and considered your charge that Kelly Services, Inc. has 
violated the National Labor Relations Act. 

 
Decision to Partially Dismiss: Based on that investigation, I have decided to dismiss the 

portion of the charge alleging that the Employer violated Section 8(a)(1) of the Act by 
attempting to enforce an unlawful mandatory arbitration agreement which prevents 
applicants/employees from exercising their Section 7 rights to participate in class action 
litigation in the U.S. District Court for the Middle District of Pennsylvania, because there is 
insufficient evidence to establish a violation of the Act.  All other portions of the charge remain 
pending. 

 
Your Right to Appeal: You may appeal my decision to the General Counsel of the 

National Labor Relations Board, through the Office of Appeals.  If you appeal, you may use the 
enclosed Appeal Form, which is also available at www.nlrb.gov.  However, you are encouraged 
to also submit a complete statement of the facts and reasons why you believe my decision was 
incorrect. 

 
Means of Filing: An appeal may be filed electronically, by mail, by delivery service, or 

hand-delivered.  Filing an appeal electronically is preferred but not required.  The appeal MAY 
NOT be filed by fax or email.  To file an appeal electronically, go to the Agency’s website at 
www.nlrb.gov, click on E-File Documents, enter the NLRB Case Number, and follow the 
detailed instructions.  To file an appeal by mail or delivery service, address the appeal to the 
General Counsel at the National Labor Relations Board, Attn: Office of Appeals, 1015 Half 
Street SE, Washington, DC 20570-0001.  Unless filed electronically, a copy of the appeal 
should also be sent to me. 
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Appeal Due Date: The appeal is due on Wednesday, September 14, 2016.  If the appeal 
is filed electronically, the transmission of the entire document through the Agency’s website 
must be completed no later than 11:59 p.m. Eastern Time on the due date.  If filing by mail or 
by delivery service an appeal will be found to be timely filed if it is postmarked or given to a 
delivery service no later than Tuesday, September 13, 2016.  If an appeal is postmarked or 
given to a delivery service on the due date, it will be rejected as untimely.  If hand delivered, 
an appeal must be received by the General Counsel in Washington D.C. by 5:00 p.m. Eastern 
Time on the appeal due date.  If an appeal is not submitted in accordance with this paragraph, it 
will be rejected. 

 
Extension of Time to File Appeal: The General Counsel may allow additional time to 

file the appeal if the Charging Party provides a good reason for doing so and the request for an 
extension of time is received on or before Wednesday, September 14, 2016.  The request may 
be filed electronically through the E-File Documents link on our website www.nlrb.gov, by fax 
to (202)273-4283, by mail, or by delivery service.  The General Counsel will not consider any 
request for an extension of time to file an appeal received after Wednesday, September 14, 
2016, even if it is postmarked or given to the delivery service before the due date.  Unless 
filed electronically, a copy of the extension of time should also be sent to me. 

 
Confidentiality: We will not honor any claim of confidentiality or privilege or any 

limitations on our use of appeal statements or supporting evidence beyond those prescribed by 
the Federal Records Act and the Freedom of Information Act (FOIA).  Thus, we may disclose an 
appeal statement to a party upon request during the processing of the appeal.  If the appeal is 
successful, any statement or material submitted with the appeal may be introduced as evidence at 
a hearing before an administrative law judge.  Because the Federal Records Act requires us to 
keep copies of case handling documents for some years after a case closes, we may be required 
by the FOIA to disclose those documents absent an applicable exemption such as those that 
protect confidential sources, commercial/financial information, or personal privacy interests. 

 
Very truly yours, 
 
/s/ Dennis P. Walsh 
 
DENNIS P. WALSH 
Regional Director 

Enclosure 
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cc: Gerald L. Maatman, Esquire 

Karla E. Sanchez, Esquire 
Seyfarth Shaw LLP 
131 S. Dearborn Street, Suite 2400 
Chicago, IL 60603 
 
Joseph Gibley, Esquire 
Gibley and McWilliams, P.C. 
524 N. Providence Road 
Media, PA 19063 

 
 

  

Kelly Services, Inc. 
3 Montage Mountain Road 
Moosic, PA 18507-1754 

 
 



 

 

UNITED STATES OF AMERICA 
NATIONAL LABOR RELATIONS BOARD 

 
APPEAL FORM 

 
To:  General Counsel 
 Attn: Office of Appeals 
 National Labor Relations Board 
 1015 Half Street SE 
 Washington, DC 20570-0001 

Date:   

 
 Please be advised that an appeal is hereby taken to the General Counsel of the 
National Labor Relations Board from the action of the Regional Director in refusing to 
issue a complaint on the charge in 

Kelly Services, Inc. 
Case Name(s). 
 
Case No. 04-CA-171036 
Case No(s). (If more than one case number, include all case numbers in which appeal is 
taken.) 
 
 
  
 (Signature) 
 
 



 

  

UNITED STATES GOVERNMENT 
NATIONAL LABOR RELATIONS BOARD 
OFFICE OF THE GENERAL COUNSEL  
Washington, DC  20570 

September 20, 2016 

MARIELLE MACHER, ESQ. 
COMMUNITY JUSTICE PROJECT 
  C/O T JASON NOYE 
118 LOCUST ST 
HARRISBURG, PA 17101-1414 
 

Re: Kelly Services, Inc. 
 Case 04-CA-171036 

Dear Ms. Macher: 

We have received your appeal and accompanying material. We will assign it for 
processing in accordance with Agency procedures, which include review of the investigatory file 
and your appeal in light of current Board law. We will notify you and all other involved parties 
as soon as possible of our decision. 

Sincerely, 
 
Richard F. Griffin, Jr. 
General Counsel 
 
 

   
By: ___________________________________ 

Mark E. Arbesfeld, Acting Director 
Office of Appeals 

 
cc: DENNIS P. WALSH 

REGIONAL DIRECTOR 
NATIONAL LABOR RELATIONS  
  BOARD 
615 CHESTNUT ST STE 710 
PHILADELPHIA, PA 19106-4413 

JOSEPH GIBLEY, ESQ. 
GIBLEY AND MCWILLIAMS, P.C. 
524 N PROVIDENCE RD 
MEDIA, PA 19063-3056 
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GERALD L. MAATMAN, ESQ. 
SEYFARTH SHAW LLP 
131 S DEARBORN STR STE 2400 
CHICAGO, IL 60603 
 
KELLY SERVICES, INC. 
3 MONTAGE MOUNTAIN RD  
MOOSIC, PA 18507-1754 

KARLA E. SANCHEZ, ESQ. 
SEYFARTH SHAW LLP 
131 S DEARBORN ST STE 2400 
CHICAGO, IL 60603 
 

cl 



 

  

UNITED STATES GOVERNMENT 
NATIONAL LABOR RELATIONS BOARD 
OFFICE OF THE GENERAL COUNSEL  
Washington, DC  20570 

November 21, 2016 

 
MARIELLE MACHER, ESQ. 
COMMUNITY JUSTICE PROJECT 
C/O T JASON NOYE 
118 LOCUST ST 
HARRISBURG, PA 17101-1414 
 

Re: Kelly Services, Inc. 

 
Case 04-CA-171036 

 

Dear Ms. Macher: 

 This Office has carefully considered your appeal from the Regional Director’s partial 
dismissal of the instant charge.  We agree with the Regional Director’s determination to partially 
dismiss the charge and deny the appeal substantially for the reasons set forth in his letter dated 
August 31, 2016. 
 Under the terms of the National Labor Relations Act, supervisors are generally not 
covered under the protections of the Act. The existence of any one of the enumerated powers in 
Section 2(11) of the Act, when combined with independent judgment, suffices to confer 
supervisory status. See e.g., Oakwood Healthcare, Inc., 348 NLRB 686 (2006); Croft Metals, 
Inc., 348 NLRB 717 (2006). These enumerated powers include the authority to, among other 
things, discharge, assign work, reward or discipline other employees, or responsibly to direct 
them. The evidence established that the Weekend Nights Operations Supervisor position with 
Johnson & Johnson Services, Inc., as advertised through Kelly Services, Inc., the Employer 
herein, is a supervisory position as defined in Section 2(11) of the Act.  Consequently, the 
alleged discriminatee, as a supervisor, is not protected by the Act. Thus, in a separate legal 
matter, the Employer’s motion to the U.S. District Court for the Middle District of Pennsylvania 
to compel arbitration of the individual’s claims against Kelly Services, Inc., is not violative of 
the Act as alleged. 
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 Accordingly, further proceedings on the dismissed portion of the captioned matter are 
unwarranted. 

  
Sincerely, 
 
Richard F. Griffin, Jr. 
General Counsel 
 

   
By: ___________________________________ 

Mark E. Arbesfeld, Acting Director 
Office of Appeals 

 
cc: DENNIS P. WALSH 

REGIONAL DIRECTOR 
NATIONAL LABOR RELATIONS 
  BOARD 
615 CHESTNUT ST STE 710 
PHILADELPHIA, PA 19106-4413 

JOSEPH GIBLEY, ESQ. 
GIBLEY AND MCWILLIAMS, PC 
524 N PROVIDENCE RD 
MEDIA, PA 19063-3056 

KELLY SERVICES, INC. 
3 MONTAGE MOUNTAIN RD  
MOOSIC, PA 18507-1754 

KARLA E. SANCHEZ, ESQ. 
SEYFARTH SHAW LLP 
131 S DEARBORN ST STE 2400 
CHICAGO, IL 60603 
 
GERALD L. MAATMAN, ESQ. 
SEYFARTH SHAW LLP 
131 S. DEARBORN ST STE 2400 
CHICAGO, IL 60603 
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UNITED STATES OF AMERICA 

BEFORE THE NATIONAL LABOR RELATIONS BOARD 

REGION FOUR 

KELLY SERVICES, INC.   

 
 

and 

 
Case 04-CA-171036 

 

T JASON NOYE, an Individual 

 

COUNSEL FOR THE GENERAL COUNSEL’S BRIEF  

TO THE ADMINISTRATIVE LAW JUDGE 

 

 

 

 

 

To: Honorable Robert A. Giannasi 

 Chief Administrative Law Judge 

 

 Respectfully submitted, 

 

       

                                                      

Dated: May 15, 2017  LEA F. ALVO-SADIKY 

Counsel for the General Counsel 

National Labor Relations Board 

Fourth Region 

615 Chestnut Street, Suite 710 

Philadelphia, Pennsylvania  19106 
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I. INTRODUCTION 

 
Respondent Kelly Services, Inc. (Respondent) has maintained on a corporate-wide basis, 

as a condition of employment for all employees, a "Dispute Resolution and Mutual Agreement to 

Binding Arbitration" (Arbitration Agreement) that explicitly prohibits employees from filing 

collective claims in either a judicial or arbitral forum and interferes with its employees’ access to 

the National Labor Relations Board by prohibiting employees from recovering any monetary 

relief from the filing of any such charges. (SOF ¶2; JX-6)
1
 

Respondent’s Arbitration Agreement fall squarely within the ambit of the Board’s 

decisions in Murphy Oil USA, Inc., 361 NLRB No. 72 (2014), ), enf. denied in relevant part 808 

F.3d 1013 (5th Cir. 2015), cert. granted 137 S.Ct. 809 (2017) and D.R. Horton, Inc., 357 NLRB 

2277 (2012), enf. denied in relevant part 737 F.2d 344 (5th Cir. 2013), which prohibit employers 

from imposing policies or agreements that preclude employees from pursuing employment 

related collective claims as a condition of employment and from restricting employees’ access to 

Board processes. Respondent’s Arbitration Agreement also falls squarely within the ambit of the 

Board’s decision in U-Haul Co. of California, 347 NLRB 375, 377-378 (2006), enfd. 255 Fed. 

Appx. 527 (D.C. Cir. 2007), which made clear that mandatory arbitration policies that interfere 

with employees' right to file an unfair labor practice charge or otherwise restrict employee access 

to the Board's processes are unlawful. By requiring, as a condition of employment, employees to 

resolve any disputes arising out of their employment relationships with Respondent on an 

individual basis, and by interfering with employee access to the Board Respondent has been 

interfering with, restraining, and coercing employees in the exercise of the rights guaranteed in 

Section 7 of the Act in violation of Section 8(a)(1) of the Act.    

                                                           
1
 Throughout this Brief, SOF refers to the Stipulation of Facts, followed by the ¶ number; JX refers to the 

Joint Exhibits followed by the exhibit number. 
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II. PROCEDURAL HISTORY 

On March 4, 2016, Charging Party T Jason Noye, filed a charge in Case 04-CA-171036 

alleging that Respondent violated Section 8(a)(1) by maintaining an unlawful mandatory 

arbitration agreement.  (JX-1) On July 14, 2016, the Charging Party amended the charge to add 

an allegation that Respondent’s maintenance of unlawful arbitration agreements also restricts the 

remedies available in charges filed with the National Labor Relations Board. (JX-2) On 

December 28, 2016, the Regional Director of Region 4 issued a Complaint and Notice of 

Hearing alleging that Respondent violated Section 8(a)(1) of the Act by maintaining an unlawful 

arbitration agreement.  (JX-3) On January 11 and 12, 2017 respectively, Respondent filed its 

Answer to the Complaint and Amended Answer to the Complaint. (JX-4; JX-5) Because the 

facts in this case are not in dispute, the parties filed a Joint Motion and Stipulation of Facts. In 

the Joint Motion, the Parties agreed that the record in this case shall consist of the joint 

stipulation of facts, including all exhibits attached thereto. On March 31, 2017, Chief 

Administrative Law Judge Robert A. Giannasi issued an Order Accepting Stipulation and Setting 

Briefing Dates. 

III.  STATEMENT OF THE ISSUES 

1. Whether Respondent’s maintenance of the Arbitration Agreement violates Section 8(a)(1) 

of the Act because it interferes with Respondent’s employees’ rights to engage in protected 

concerted activity by requiring them to waive their right to maintain class or collective 

actions in all forums, whether arbitral or judicial, with respect to their wages, hours or other 

terms and conditions of employment? 

2. Whether Respondent’s maintenance of the Arbitration Agreement violates Section 8(a)(1) 

of the Act because it interferes with and restricts employee access to Board processes by 
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prohibiting Respondent’s employees from receiving backpay or other monetary 

compensation through Board proceedings? 

IV. STATEMENT OF THE FACTS 

 

Respondent is a corporate entity with facilities located throughout the United States, 

including an office and place of business in East Brunswick, New Jersey, engaged in providing 

temporary staffing to employers. (SOF ¶1). Since at least September 5, 2015, Respondent, on a 

corporate-wide basis, has maintained the Arbitration Agreement as a condition of employment 

for all employees. (SOF ¶4; JX-6). The Arbitration Agreement includes, inter alia, the following 

provisions: 

1. Agreement to Arbitrate. Kelly Services, Inc. ("Kelly Services") and I 

agree to use binding arbitration, instead of going to court, for any "Covered 

Claims" that arise between me and Kelly Services, its related and affiliated 

companies, and/or any current or former employee of Kelly Services or any 

related or affiliated company. 

 

2. Claims Subject to Agreement. The "Covered Claims" under this 

Agreement shall include all common-law and statutory claims relating to my 

employment, including, but not limited to, any claim for breach of contract, 

unpaid wages, wrongful termination, unfair competition, and for violation of 

laws forbidding discrimination, harassment, and retaliation on the basis of 

race, color, religion, gender, age, national origin, disability, and any other 

protected status. I understand and agree that arbitration is the only forum 

for resolving Covered Claims, and that both Kelly Services and I hereby 

waive the right to a trial before a judge or jury in federal or state court in 

favor of arbitration for Covered Claims. (Emphasis in original) 

 

3. Exclusions from Agreement. The Covered Claims under this Agreement 

do not include claims for employee benefits pursuant to Kelly Services' 

ERISA plans, worker's compensation claims, unemployment compensation 

claims, unfair competition claims, and solicitation claims. Any claim that 

cannot be required to be arbitrated as a matter of law also is not a Covered 

Claim under this Agreement. Furthermore, nothing in this Agreement 

prohibits me or Kelly Services from seeking emergency or temporary 

injunctive relief in a court of law in accordance with applicable law (however, 

after the court has issued a ruling concerning the emergency or temporary 

injunctive relief, both I and Kelly Services are required to submit the dispute 
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to arbitration pursuant to this Agreement). I also understand that I am not 

barred from filing an administrative charge with such governmental agencies 

as the National Labor Relations Board ("NLRB"), the Department of Labor 

("DOL"), and the Equal Employment Opportunity Commission ("EEOC") or 

similar state agencies, but I understand that I am giving up the opportunity to 

recover monetary amounts from such charges (e.g., NLRB or EEOC). In other 

words, I must pursue any claim for monetary relief through arbitration under 

this Agreement. 

 

8. Waiver of Class and Collective Claims. Both Kelly Services and I also 

agree that all claims subject to this agreement will be arbitrated only on an 

individual basis, and that both Kelly Services and I waive the right to 

participate in or receive money or any other relief from any class, collective, 

or representative proceeding. No party may bring a claim on behalf of other 

individuals, and no arbitrator hearing any claim under this agreement may: (i) 

combine more than one individual's claim or claims into a single case; (ii) 

order, require, participate in or facilitate production of class-wide contact 

information or notification of others of potential claims; or (iii) arbitrate any 

form of a class, collective, or representative proceeding. 

 

16. Savings Clause & Conformity Clause. If any provision of this 

Agreement is determined to be unenforceable or in conflict with a mandatory 

provision of applicable law, it shall be construed to incorporate any mandatory 

provision and/or the unenforceable or conflicting provision shall be 

automatically severed and the remainder of the Agreement shall not be 

affected. Provided, however, that if the Waiver of Class and Collective Claims 

is found to be unenforceable, then any claim brought on a class, collective or 

representative action basis must be filed in a court of competent jurisdiction, 

and such court shall be the exclusive forum for such claims. 

 

V. ARGUMENT 
 

A. Respondent’s maintenance of the Arbitration Agreement violates Section 8(a)(1) 

of the Act because it interferes with Respondent’s employees’ rights to engage in 

protected concerted activity by requiring them to waive their right to maintain 

class or collective actions in all forums, whether arbitral or judicial, with respect to 

their wages, hours or other terms and conditions of employment. 

In D.R. Horton, Inc., supra, the Board held that arbitration agreements imposed on 

employees as a condition of employment that preclude employees from pursuing employment-

related collective claims in any forum, arbitral or judicial, unlawfully restricts employees’ 

Section 7 right to engage in protected concerted activity. 357 NLRB at 2280 The Board further 
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made clear that the proper test for determining whether class action waivers contained in 

arbitration agreements constitute a rule that violates Section 8(a)(1) of the Act is that set forth in 

Lutheran Heritage Village-Livonia, 343 NLRB 646 (2004). D.R. Horton, 357 NLRB at 2280. 

Under that test, a policy such as Respondent’s violates Section 8(a)(1) if it expressly restricts 

Section 7 activity or, alternatively, when (1) employees would reasonably read it as restricting 

such activity; (2) the rule was promulgated in response to union activity; or (3) the rule has been 

applied to restrict the exercise of Section 7 rights. Lutheran Heritage Village-Livonia, supra at 

646-647.
2
  

In Murphy Oil USA, Inc., supra, the Board independently re-examined D.R. Horton, 

considered adverse judicial decisions, and reaffirmed that decision. Since then, the Board has 

repeatedly and consistently held that agreements that require employees, as a condition of 

employment, to refrain from bringing collective action in any forum, either judicial and arbitral, 

unlawfully restrict employees’ Section 7 rights.  See Bristol Farms, 364 NLRB No. 34 (2016) 

(holding that mandatory arbitration agreement which as applied precluded collective action in all 

forums was unlawful); Adecco USA, Inc., 364 NLRB No. 9 (2016) (holding that a class waiver 

arbitration agreement that also barred the charging party from filing a private attorney general act 

cause of action was unlawful); ISS Facilities Services, Inc., 363 NLRB No. 160, slip op. at 2 

(2016) (maintenance of class waiver arbitration agreement unlawful); Kenai Drilling Limited, 

363 NLRB No. 158 (2016) (maintenance and enforcement of class waiver arbitration agreement 

unlawful); RPM Pizza, LLC, 363 NLRB No. 82 (2015) (same). 

As set forth above in the statement of facts, Respondent requires its employees to sign the 

Arbitration Agreement as a condition of employment that limits the resolution of all “Covered 

                                                           
2
 An employer may violate Section 8(a)(1) through the mere maintenance of certain work rules, “even 

absent evidence of enforcement.” Lafayette Park Hotel, 326 NLRB 824, 825 (1998), enfd. mem., 203 F.3d 

52 (D.C. Cir. 1999). 
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Claims,”—essentially any employment-related disputes—to  arbitration and expressly restricts 

employees from participating in “any class, collective, or representative proceeding.” (JX-6) In 

this regard, this case is indistinguishable from D.R. Horton. Even if this language was not 

considered an explicit prohibition on Section 7 activities, employees would reasonably construe it 

in that manner given the broad prohibitive language of the Arbitration Agreement. Murphy Oil, 

361 NLRB No. 72, slip op. at 26 (holding that although Respondent’s “Revised Agreement does 

not expressly prohibit the exercise of Section 7 rights, it still violates Section 8(a)(1) because 

employees subject to the Revised Agreement would reasonably construe it as waiving their right 

to pursue employment-related claims concertedly in all forums” citing Lutheran Heritage 

Village, 343 NLRB at 647). By requiring employees to sign the Arbitration Agreement as a 

condition of employment, Respondent has attempted to foreclose all concerted employment-

related litigation or arbitration by employees and effectively stripped employees of their Section 

7 right to engage in this form of concerted activity for their mutual aid and protection.
3
  

Respondent may contend that the Arbitration Agreement at issue in this case is lawful 

and does not bar all concerted employee activity in pursuit of employment claims because it 

explicitly permits employees to file charges with the Board. The Board has repeatedly rejected 

such arguments. See Lincoln Eastern Management Corp., 364 NLRB No. 16, slip op. at 3, fn. 2 

(2016); Ralph's Grocery Co., 363 NLRB No. 128, slip op. at 3 (2016). As the Board stated in 

SolarCity Corporation, 363 NLRB No. 83 slip op. at 1 (2015), despite an explicit exception of 

claims brought before the Board, “access to administrative agencies is not the equivalent of 

access to a judicial forum where employees themselves may seek to litigate their claims on a 

joint, class, or collective basis.” Therefore, this defense is wholly without merit.  

                                                           
3
 Even if Respondent’s Arbitration Agreement was not a condition of employment, it would still be 

unlawful. Bristol Farms, supra, 364 NLRB No. 34, slip op at 1, fn. 3; On Assignment Staffing Services, 

362 NLRB No. 189 (2015). 
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Based on the above, Respondent’s maintenance of the Arbitration Agreement violates 

Section 8(a)(1) of the Act because it interferes with Respondent’s employees’ rights to engage in 

protected concerted activity by requiring them to waive their right to maintain class or collective 

actions in all forums, whether arbitral or judicial, with respect to their wages, hours or other 

terms and conditions of employment.  

B. Respondent’s maintenance of the Arbitration Agreement violates Section 8(a)(1) of 

the Act because it interferes with and restricts employee access to Board processes by 

prohibiting Respondent’s employees from receiving backpay or other monetary 

compensation through Board proceedings. 

The Board has “long recognized that ‘filing charges with the Board is a vital employee 

right designed to safeguard the procedure for protecting all other employee rights guaranteed by 

Section 7.’” Securitas Security Services USA, Inc., 363 NLRB No. 182, slip op. at 4 (2016) 

quoting Mesker Door, Inc., 357 NLRB 591, 596 (2011). Recognizing that preserving access to 

the Board is “a fundamental goal of the Act,” the Board must “carefully examine employer rules 

that interfere with this goal.” Lincoln Eastern Management, 364 NLRB No. 16, slip op. at 2 

citing SolarCity Corp., 363 NLRB No. 83, slip op. at 4). In U-Haul Company of California, 

supra, the Board, applying the Lutheran Heritage test described above, made clear that 

mandatory arbitration policies that are required as a condition of employment are also unlawful if 

the policy expressly restricts or employees would reasonably believe the policy interferes with 

their ability to file a Board charge or access to the Board's processes. 347 NLRB at 377-78. See 

also, e.g., Dish Network, LLC, 365 NLRB No. 47, slip op. at 2 (2017).  

Even where agreements contain a “savings clause” with explicit exclusions of claims 

under the Act, the Board has held that the “savings clause” language must be read in context of 

the complete agreement or policy to determine, under the Lutheran Heritage test, whether 

employees would reasonably believe that the policy interferes with their ability to file a Board 
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charge. See, e.g., SolarCity Corp., 363 NLRB No. 83 slip op. at. 5; Hooters of Ontario Mills, 363 

NLRB No. 2, slip op. at 1-2 (2015); Countrywide Financial Corp., 362 NLRB No. 165, slip op. 

at 1-3 (2015); Cellular Sales of Missouri, LLC, 362 NLRB No. 27, slip op. at 1 fn. 4 (2015). 

Further, the Board “recognize[s] that ‘rank-and-file employees … cannot be expected to have the 

same expertise [as lawyers] to examine company rules from a legal standpoint.’” Lincoln Eastern 

Management, 364 NLRB No. 16, slip op. at 2 quoting Ralph’s Grocery Co., 363 NLRB No. 128, 

slip op. at 1.  

Indeed, the Board has routinely held arbitration agreements unlawful after applying the 

Lutheran Heritage test and finding that in context of the complete agreement employees would 

reasonably believe that the policy interferes with their ability to file a Board charge. See e.g. 

Lincoln Eastern Management, supra, slip op. at 2-3 (mandatory arbitration policy unlawful 

finding because it was “not written in a manner reasonably calculated to assure employees that 

their statutory right of access to the Board’s processes remains unaffected”); Bloomingdale’s, 

Inc., 363 NLRB No. 172 slip op. at 5-6 (2016) (holding arbitration agreement expressing that 

“claims…under the National Labor Relations Act are…not subject to arbitration” also unlawful 

because in the context of  the whole agreement it would not reasonably be clear to employees 

that they may file charges with the Board); Ralph’s Grocery Co., 363 NLRB No. 128, slip op. at 

2-3 (same).  See also Bill’s Electric, Inc., 350 NLRB 292, 296 (2007) (mandatory grievance and 

arbitration policy, which also included a “provision for imposition of litigation costs if an 

employee persisted in seeking initial Board relief,” unlawful notwithstanding an express 

reference to Board charges, as the policy would reasonably be read "as substantially restricting, 

if not totally prohibiting," access to the Board's processes). 
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In Professional Janitorial Service of Houston, 363 NLRB No. 35, slip op. at 1-2 (2015), 

the Board found a violation even though the contested policy contained an “Exclusions and 

Restrictions” section that included “any non-waivable statutory claims, which may include … 

charges before the … National Labor Relations Board, or similar local or state agencies ….” The 

policy in Professional Janitorial Service went on to state that “if such an agency completes its 

processing of your action against the Company, you must use arbitration if you wish to pursue 

further your legal rights ….” Id., slip op. at 2. The Board concluded that the exclusions language 

described “only a limited exclusion of indeterminate scope.” Id. Moreover, the Board found that 

the suggestion, that even if employees filed charges with the Board they might ultimately be 

required to arbitrate their claim, would reasonably be read as indicating that an unfair labor 

practice charge could only be resolved through arbitration. Id., slip op. at 3.  

Here, Respondent, required employees to sign the Arbitration Agreement as a condition of 

employment; mandating “binding arbitration, instead of going to court, for any ‘Covered Claims’ 

that arise between employees and Respondent.” (SOF ¶4; JX-6, ¶ 1) Like the language in the U-

Haul agreement, the Covered Claims in the Arbitration Agreement encompasses “all common-

law and statutory claims relating to … employment,” including claims for unpaid wages, 

wrongful termination, discrimination, harassment, and retaliation normally reserved for the 

Board.  This very broad language is then followed by the statement, in bold, “that arbitration is 

the only forum for resolving Covered Claims, and that both Kelly Services and I hereby waive 

the right to a trial before a judge or jury in federal or state court in favor of arbitration for 

Covered Claims.”  (JX-6, ¶ 2)  This language would reasonably lead employees to believe that 

any claim related to their termination, wages, compensation, work hours or any other 

employment dispute covered under the Act, a federal statute, must be submitted to Respondent's 

arbitration procedures.  
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The Arbitration Agreement, using broad language that virtually all claims arising out of 

the employment relationship are subject to mandatory arbitration, is not saved by Respondent’s 

language permitting the filing of Board charges. The Arbitration Agreement is ambiguous when 

read as a whole because the first two paragraphs broadly required arbitration of all claims arising 

from the employment relationship; and the third paragraph, the “Exclusions from Agreement” 

clause, while excluding certain types of claims such as unemployment and workers 

compensation claims does not explicitly mention unfair labor practice claims.  Further, it is only 

at the end of this Exclusion clause that there is any mention of allowing for the filing of 

administrative charges, followed by a requirement that arbitration is required to recover any 

monetary relief, suggesting that it is futile to file a charge with the Board because all disputes 

would ultimately be resolved through arbitration. (JX-6, ¶ 3)    Moreover, the Exclusion clause is 

followed later in the agreement with the clause waiving class and collective claims. (JX-6, ¶ 8) In 

the actual “Savings Clause,” almost at the end of the document, if the waiver of collective claims 

is found unenforceable, employees are required to bring any collective action “in a court of 

competent jurisdiction.” (JX-6, ¶ 16) Such language is insufficient to cure an otherwise unlawful 

policy because an employee especially one without “specialized legal knowledge” would be 

unable to determine from this language, whether and to what extent the Arbitration Agreement’s 

exception for filing charges with Federal agencies modifies the broad prohibition on pursuing 

any form of collective or representative activity, particularly since the “savings clause” does not 

clarify that such charges may be filed on an individual or collective basis. This ambiguity would 

lead a reasonable employee to question whether  may file an unfair labor practice charge, 

particularly when the charge is filed with or on behalf of other employees. See SolarCity 

Corporation, 363 NLRB No. 83, slip op. at 6-8; ISS Facilities Services, Inc., 363 NLRB No. 

(b) (6),  
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160, slip op at 3. Such a clause at best creates an ambiguity which must be construed against 

Respondent as the Arbitration Agreement’s drafter. Lafayette Park Hotel, 326 NLRB at 828. 

Additionally, although the Arbitration Agreement’s exclusion clause, was apparently 

intended to save Respondent from any claim that its Arbitration Agreement policy violates 

employees’ Section 7 rights, it is a Trojan Horse, for within the policy is a waiver of employees’ 

rights to any “monetary recovery” for administrative claims filed with state or federal 

government or with administrative agencies, regardless of who filed those claims, other than 

through arbitration. The provision ensures that even if someone other than an employee, such as 

another employee, a labor organization, or any other individual or organization, pursues a Board 

charge or some form of collective action through an administrative agency, the remedy for the 

Board charge or other claim would be gutted, as an employee subject to the Arbitration 

Agreement policy would not be entitled to any monetary remedy for that action. Thus, just as in 

Professional Janitorial Service of Houston, “[e]mployees, particularly those unfamiliar with the 

Board’s procedures, would reasonably read this language to state that even if access to the Board is 

permitted initially, their unfair labor charge can be resolved only through arbitration under the 

Respondent’s policy.” 363 NLRB 35 slip op at 3.  See also Bill’s Electric, 350 NLRB at 296 

(Board finding arbitration and grievance agreement would reasonably be read by employees “as 

substantially restricting, if not totally prohibiting, their access to the Board’s processes.”) 

Accordingly, as a whole, the Arbitration Agreement would reasonably be read by 

employees to restrict their statutory right of access to the Board. By maintaining the Arbitration 

Agreement, Respondent has interfered with employees' Section 7 right to file charges with the 

Board and avail themselves of the Board's processes in violation of Section 8(a)(1) of the Act. 
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C. Respondent’s affirmative defenses are without merit 

Respondent raises several affirmative defenses in its Amended Answer to the Complaint. 

(JX-5) As discussed below, the Administrative Law Judge should dismiss Respondent's 

affirmative defenses because they are without merit. 

Respondent first asserts that the "Complaint fails to state a claim for which relief may 

be granted." (JX-5 at 5) Under Section 102.15 of the Board's Rules and Regulations, a well-

pleaded complaint requires only “(a) [a] clear and concise statement of the facts upon which 

assertion of jurisdiction by the Board is predicated, and (b) [a] clear and concise description 

of the acts which are claimed to constitute unfair labor practices, including, where known, the 

approximate dates and places of such acts and the names of respondent's agents or other 

representatives by whom committed.” Here, the Complaint comports with these requirements. 

The Complaint clearly states the dates the alleged violations occurred, describes Respondent's 

conduct alleged to be unlawful and identifies the section of the Act Respondent violated. See 

e.g. American Newspaper Publishers Assn. v. NLRB, 193 F.2d 782, 800 (7th Cir. 1951), affd. 

345 U.S. 100 (1953) (“All that is requisite in a valid complaint before the Board is that there 

be a plain statement of the things claimed to constitute an unfair labor practice that the 

respondent may be put upon his defense.” quoting NLRB v. Piqua Munising Wood Products 

Co., 109 F.2d 552, 557 (6th Cir. 1940)). Accordingly, Respondent's first affirmative defense 

should be dismissed.  

Respondent’s second through fifth affirmative defenses contend that the Arbitration 

Agreement is enforceable under the Federal Arbitration Act (FAA); D.R. Horton and Murphy Oil 

conflict with the FAA, the Act creates no substantive right to employees to insist on class-type 

treatment of non-NLRA claims; and the Board's requested remedies are precluded by the FAA 



13 

 

and federal policy favoring arbitration of disputes.  These contentions have been previously 

considered and rejected by the Board.  

The Board emphasized in D.R. Horton that finding an arbitration agreement unlawful 

does not conflict with the FAA because “the intent of the FAA was to leave substantive rights 

undisturbed.” 357 NLRB at 2286. Respondent’s Arbitration Agreement expressly requires that 

employees prospectively sign away their substantive Section 7 right to join together and 

pursue collective relief from the Employer’s violations of other laws in any forum, and 

therefore cannot be enforceable under the FAA.  

In Murphy Oil, the Board emphatically affirmed that the FAA’s savings clause provides 

for the revocation of otherwise mandatory arbitration agreements “upon such grounds as 

exist at law…” and that “Section 7… amounts to a ‘contrary congressional command’ 

overriding the FAA.” 361 NLRB No. 72, slip op. at 9. As the Board noted in D.R. Horton, the 

Supreme Court has not heretofore addressed whether an employer can infringe upon employees’ 

substantive Section 7 right to concertedly pursue employment-related claims. AT&T Mobility 

v. Concepcion, 563 U.S. 333 (2011), for example, arose in the context of a commercial 

arbitration agreement and the high court focused its opinion on the preemption of a state 

consumer protection law, not employees’ substantive, federal collective action rights under 

Section 7 of the Act. 357 NLRB at 2287. 

Moreover, in Murphy Oil, the Board explained that when the NLRA was enacted in 1935 

and amended in 1947, the FAA had not ever been applied to individual employment contracts, 

and noted: 
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[i]t is hardly self-evident that the FAA – to the extent that it would 

compel Federal courts to enforce mandatory individual arbitration agreements 

prohibiting concerted legal activity by employees – survived the enactment 

of the Norris- LaGuardia Act [in 1932] and its sweeping prohibition of 

“yellow dog” contracts. 

 

361 NLRB No. 72, slip op. at 10. The Board found that, even if there is a conflict 

between the NLRA and the FAA, the Norris-LaGuardia Act prevents enforcement of any 

private agreement inconsistent with the statutory policy of protecting employees’ concerted 

activity, including an agreement  that  seeks  to  prohibit  a  “lawful  means  [of]  aiding  any  

person  participating  or interested in a lawsuit arising out of a labor dispute.” Id. The Board 

found that in the event of a conflict, the FAA would therefore have to yield to the Act insofar 

as necessary to accommodate employees’ substantive Section 7 rights. Id.  

Despite some courts’ rejections of the Board’s position, the Board’s holdings in D.R. 

Horton, Murphy Oil and their progeny remain Board law unless and until that position is reversed 

by the Supreme Court.
4
 See, e.g., Pathmark Stores, 342 NLRB 378, n.1 (2004). In Pathmark 

Stores, the Board reiterated that: 

[i]t has been the Board's consistent policy for itself to determine whether to 

acquiesce in the contrary views of a circuit court of appeals or whether, with due 

deference to the court's opinion, to adhere to its previous holding until the Supreme 

Court of the United States has ruled otherwise … [I]t remains the [judge's] duty to 

apply established Board precedent which the Supreme Court has not reversed. 

Only by such recognition of the legal authority of Board precedent, will a uniform 

and orderly administration of a national act, such as the National Labor Relations 

Act, be achieved. 

 

342 NLRB 378, n. 1 (2004) (emphasis added), quoting Iowa Beef Packers, Inc., 144 NLRB 615, 

616 (1963), enfd. in part 331 F.2d 176 (8th Cir. 1964), quoting Insurance Agents’ International 

                                                           
4
 Although the Supreme Court has granted certiorari in, and consolidated cases, Murphy Oil USA, Inc. 

v. NLRB, 808 F.3d 1013 (5th Cir. 2015), cert. granted; Lewis v. Epic Systems Corp., 823 F.3d 1147 (7th 

Cir. 2016), cert. granted; and Morris v. Ernst & Young LLP, 834 F.3d 975 (9th Cir. 2016), cert. granted, 

to determine the issues presented in D.R. Horton and Murphy Oil, the Court will not hear the case until 

the October 2017 term. 
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Union, AFL-CIO, 119 NLRB 768, 773 (1957). See also, discussion of the Board’s non- 

acquiescence policy in Citigroup Technology, Inc., 363 NLRB No. 55, slip op. at 6-7 (2015). 

Accordingly, these affirmative defenses are without merit. 

VI. CONLUSION AND REMEDY 

Based on the foregoing, Counsel for the General Counsel submits that Respondent 

violated Section 8(a)(1) of the Act as alleged in the Complaint. Counsel for the General Counsel 

respectfully requests the Administrative Law Judge to so find and order a full, comprehensive 

and appropriate remedy. 

As a remedy for Respondent’s unfair labor practices, The General Counsel seeks an 

Order requiring Respondent to: (1) cease and desist from maintaining a mandatory arbitration 

policy that employees reasonably would believe bars or restricts the right to: file or maintain 

class and/or collective actions; file charges with the Board; and receive monetary remedies as a 

result of unfair labor practice charges; (2) rescind the provisions of the Arbitration Agreement 

requiring employees to forego any rights they would otherwise have to resolve work-related 

disputes through collective or class action and notify all employees subject thereto of the 

rescission; (3) rescind the provisions of the Arbitration Agreement restricting employees’ rights 

to file charges with the Board and receive monetary remedies as a result of unfair labor practice 

charges and notify all employees subject thereto of the rescission; (4) post at all locations where 

the Arbitration Agreement has been in effect a Notice to Employees; and (5) electronically 

transmit the Notice to Employees to all employees employed by Respondent.  
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The General Counsel further seeks all other relief as may be just and proper to remedy 

the unfair labor. A copy of a proposed Notice is attached. 

Respectfully submitted, 

 

 

Dated: May 15, 2017     _                                           ___          

LEA F. ALVO-SADIKY 

Counsel for the General Counsel 

National Labor Relations Board 

Fourth Region 

615 Chestnut Street, Suite 710 

Philadelphia, Pennsylvania  19106 

 

  



17 

 

APPENDIX 

 

NOTICE TO EMPLOYEES 

POSTED BY ORDER OF THE 

NATIONAL LABOR RELATIONS BOARD 

AN AGENCY OF THE UNITED STATES GOVERNMENT 
 

The National Labor Relations Board has found that we violated Federal labor 

law and has ordered us to post and obey this notice. 

  

FEDERAL LAW GIVES YOU THE RIGHT TO: 

 Form, join, or assist a union; 

 Choose a representative to bargain with us on your behalf; 

 Act together with other employees for your benefit and protection; 

 Choose not to engage in any of these protected activities. 

WE WILL NOT do anything to prevent you from exercising the above rights. 

WE WILL NOT maintain a mandatory arbitration agreement that waives your right to maintain 

class or collective actions in all forums, whether arbitral or judicial. 

WE WILL NOT maintain a mandatory arbitration agreement that you reasonably could believe 

restricts your right to file charges with the National Labor Relations Board or obtain remedial 

relief in charges filed with the National Labor Relations Board. 

WE WILL NOT in any like or related manner interfere with, restrain, or coerce you in the 

exercise of the rights guaranteed you by Federal labor law. 

WE WILL rescind or revise the “Dispute Resolution and Mutual Agreement to Binding 

Arbitration” in all its forms to make clear that the arbitration agreement does not constitute a 

waiver of your right to maintain employment-related joint, class, or collective actions in all 

forums.  

WE WILL rescind or revise the “Dispute Resolution and Mutual Agreement to Binding 

Arbitration” in all its forms to make clear that the arbitration agreement does not restrict your 

right to file charges and to receive a statutory remedy with the National Labor Relations Board. 

WE WILL notify all current and former employees who were required to sign or otherwise 

become bound to the “Dispute Resolution and Mutual Agreement to Binding Arbitration” in all 

of its forms that this portion of the arbitration agreement has been rescinded or revised and, if 

revised, WE WILL provide them a copy of the revised agreement. 
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   KELLY SERVICES, INC. 

   (Employer) 

 

 

Dated:  By:   

   (Representative) (Title) 

 

 

The National Labor Relations Board is an independent Federal agency created in 1935 to 

enforce the National Labor Relations Act.  We conduct secret-ballot elections to determine 

whether employees want union representation and we investigate and remedy unfair labor 

practices by employers and unions.  To find out more about your rights under the Act and how to 

file a charge or election petition, you may speak confidentially to any agent with the Board’s 

Regional Office set forth below or you may call the Board's toll-free number 1-866-667-NLRB 

(1-866-667-6572).  Hearing impaired persons may contact the Agency's TTY service at 1-866-

315-NLRB.  You may also obtain information from the Board’s website: www.nlrb.gov. 

615 Chestnut St Ste 710 
Philadelphia, PA 19106-4413 

Telephone:  (215)597-7601 
Hours of Operation:  8:30 a m. to 5 p m. 

 

 

 

THIS IS AN OFFICIAL NOTICE AND MUST NOT BE DEFACED BY ANYONE 

This notice must remain posted for 60 consecutive days from the date of posting and must not be altered, 

defaced or covered by any other material.  Any questions concerning this notice or compliance with its 

provisions may be directed to the above Regional Office's Compliance Officer. 
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  East Brunswick, NJ 

 
 

 
UNITED STATES OF AMERICA 

BEFORE THE NATIONAL LABOR RELATIONS BOARD 
DIVISION OF JUDGES 

 
 

KELLY SERVICES, INC. 
 
 and   Case No. 4−CA−171036 
 
T. JASON NOYE, an Individual  
 
 
 
Lea Alvo-Sadiky, Esq.,  
 for the General Counsel,  
Gerald L. Maatman, Jr., Esq. (Seyfarth Shaw 
           LLP), for the Respondent. 
Marielle Macher, Esq.,  
 for the Charging Party. 
 
 

DECISION 
 

STATEMENT OF THE CASE 
 
 Robert A. Giannasi, Administrative Law Judge. This case was submitted to me 
by virtue of a joint motion and stipulation pursuant to Section 102.35(a)(9) of the Board’s 
Rules and Regulations.  The complaint alleges that Respondent violated Section 8(a)(1) 
of the Act by maintaining as a condition of employment for all employees an arbitration 
agreement that (1) requires employees to waive their right to maintain class or collective 
actions in all forums, whether arbitrator or judicial, with respect to their wages, hours or 
other terms and conditions of employment; and (2) restricts employee access to Board 
processes by prohibiting employees from receiving back pay or other monetary 
compensation through Board proceedings.  Respondent filed an answer denying the 
essential allegations in the complaint.  All parties filed briefs in support of their 
positions.1 

 
1 The parties agreed that their Stipulation of Facts, with attached exhibits, constitutes the entire record 

in this case and that no oral testimony is necessary or desired. 
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 Based on the stipulation and the stipulated record, as well as the briefs of the 
parties, I make the following 
 

FINDINGS OF FACT 
 5 

I.  JURISDICTION 

 Respondent is a corporation with facilities located throughout the United States, 
including an office and place of business in East Brunswick, New Jersey, and has been 
engaged in providing temporary staffing to employers.  In conducting its operations 
during the past 12-month period, Respondent provided services valued in excess of 10 
$50,000 to customers located outside the State of New Jersey.  At all times, 
Respondent has been an employer engaged in commerce within the meaning of 
Section 2(2), (6), and (7) of the Act. 
 

II.  ALLEGED UNFAIR LABOR PRACTICES 15 
 
 Since at least September 5, 2015, Respondent, on a corporate-wide basis, has 
maintained as a condition of employment for all employees a “Dispute Resolution and 
Mutual Agreement to Binding Arbitration” (herein Arbitration Agreement, and in the 
record as Joint Exhibit 6) which includes, inter alia, the following provisions:   20 
 

1. Agreement to Arbitrate.  Kelly Services, Inc. (“Kelly Services”) and I 
agree to use binding arbitration instead of going to court, for any “Covered 

 claims that arise between me and Kelly Services, its related and affiliated 
 companies, and/or any current or former employee of Kelly Services or any 25 
 related or affiliated company. 
 
 2.  Claims Subject to Agreement.  The “Covered Claims” under this 
 Agreement shall include all common-law and statutory claims relating 
 to my employment, including, but not limited to, any claim for breach 30 
 of contract, unpaid wages, wrongful termination, unfair competition, 
 and for violation of laws forbidding discrimination, harassment, and 
 retaliation on the basis of race, color, religion, gender, age, national 
 origin, disability, and any other protected status.  I understand and  
 agree that arbitration is the only forum for resolving Covered Claims, 35 
 and that both Kelly Services and I hereby waive the right to a trial  
 before a judge or jury in federal or state court in favor of arbitration 
 for Covered Claims. (Emphasis in original) 
 
 3.  Exclusions from Agreement.  The Covered Claims under this 40 
 Agreement do not include claims for employee benefits pursuant to 
 Kelly Services’ ERISA plans, workers’ compensation claims,  
 unemployment compensation claims, unfair competition claims, and 
 solicitation claims.  Any claim that cannot be required to be arbitrated 
 as a matter of law also is not a Covered Claim under this Agreement. 45 
 Furthermore, nothing in this Agreement prohibits me or Kelly Services  
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 from seeking emergency or temporary injunctive relief in a court of law 
 in accordance with applicable law (however, after the court has issued 
 a ruling concerning the emergency or temporary injunctive relief, both I 

and Kelly Services are required to submit the dispute to arbitration 
 pursuant to this  Agreement).  I also understand that I am not barred 5 
 from filing an administrative charge with such governmental agencies 
 as the National Labor Relations Board (“NLRB”), the Department of  
 Labor (“DOL”) and the Equal Employment Opportunity Commission 
 (“EEOC”) or similar state agencies, but I understand that I am giving  
 up the opportunity to recover monetary amounts from such charges 10 
 (e.g., NLRB or EEOC).  In other words, I must pursue any claim for 
 monetary relief through arbitration under this Agreement. 
 
 8.  Waiver of Class and Collective Claims.  Both Kelly Services 
 and I also agree that all claims subject to this agreement will 15 
 be arbitrated only on an individual basis, and that both Kelly Services 
 and I waive the right to participate in or receive money or any 
 other relief from any class, collective, or representative proceeding. 
 No party may bring a claim on behalf of other individuals, and no 
 Arbitrator hearing any claim under this agreement may: (i) combine 20 
 more than one individual’s claim or claims into a single case; 
 (ii) order, require, participate in or facilitate production of class- 
 wide contact information or notification of others of potential claims; 
 or (iii) arbitrate any form of class, collective, or representative 
 proceeding. 25 
 
 16.  Savings Clause & Conformity Clause.  If any provision of this 
 Agreement is determined to be unenforceable or in conflict with a  
 mandatory provision of applicable law, it shall be construed to incorporate 
 any mandatory provision and/or the unenforceable or conflicting provision 30 
 shall be automatically severed and the remainder of the Agreement shall 
 not be affected.  Provided, however, that if the Waiver of Class and Collective 
 Claims is found to be unenforceable, then any claim brought on a class, 
 collective or representative action basis must be filed in a court of 
 competent jurisdiction, and such court shall be the exclusive form for 35 
 such claims. 
 
 All documents attached as exhibits are true and correct copies of the documents 
described.  The parties agree to the authenticity of the exhibits. 
 40 

Statement of Issues 
 

 Based on the above factual stipulations, the parties agree that the legal issues to 
be resolved in this matter are whether Respondent’s maintenance of the Arbitration 
Agreement described above violates Section 8(a)(1) of the Act because it (i) interferes 45 
with Respondent’s employees’ rights to engage in protected concerted activity by 
requiring them to waive their right to maintain class or collective actions in all forums, 
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whether arbitral or judicial, with respect to their wages, hours or other terms and 
conditions of employment; and (ii) interferes with and restricts employees access to 
Board processes by prohibiting Respondent’s employees from receiving backpay or 
other monetary compensation through Board proceedings. 
 5 

Analysis 
 

Waiver of Collective Actions 
 

 The Board has held that employer rules prohibiting employees, as a condition of 10 
employment, from pursuing collective actions in arbitrations or law suits violate Section 
8(a)(1) of the Act because they interfere with collective rights set forth in Section 7 of 
the Act.  D.R. Horton, Inc., 357 NLRB 2277 (2012), enf. denied in relevant part, 737 F. 
3d 344 (5th Cir. 2013); and Murphy Oil USA, Inc., 361 NLRB No. 72 (2014) enf. denied 
808 F. 3d 1013 (5th Cir. 2015), cert. granted 137 S.Ct. 809 (2017).  See also Lewis v. 15 
Epic Systems Corp., 823 F.3d 1147 (7th Cir. 2016), cert. granted 137 U.S. 809 (2017).                                        
 
 Paragraph 8 of the Arbitration Agreement, which is a condition of employment, 
clearly precludes employees from pursuing employment-related class or collective 
actions both in arbitrations and in court proceedings. Thus, the Board’s rulings in D.R. 20 
Horton and Murphy Oil require me to find that the Arbitration Agreement violates 
Section 8(a)(1) of the Act.2   

 
Restriction Against Filing Board Charges That Could Provide Monetary Remedies 

 25 
 The Board has held that a mandatory arbitration policy such as the one in this 
case discussed above also violates Section 8(a)(1) if employees “would reasonably 
believe that the policy interferes with their ability to file a Board charge or otherwise 
access the Board’s processes.”  Ralph’s Grocery Co., 363 NLRB No. 128, slip op. 1 
(2016).  In that case, the employer argued, as Respondent does here, that another part 30 
of the policy provided an adequate defense to the alleged violation because it permitted 
employees to file charges with the Board.  But the Board rejected that defense because, 
overall, the policy broadly required arbitration for all employment-related disputes, and 
the reference to filing charges made the policy ambiguous.  The Board noted that any 
ambiguity had to be construed against the promulgator of the policy, particularly 35 
because employees reading the policy are lay people, not lawyers able to make 
sophisticated distinctions such as those set forth in the policy.  Thus, in finding a 
violation, the Board concluded that employees could reasonably read the retention of 
the right to file Board charges as “illusory.”  Id. slip op. 2.  As the Board further stated 
(Id. slip op. 3):  40 
 
 

 
2 I am bound by existing Board law unless reversed by the Board itself or by the Supreme Court.  See 

Pathmark Stores, 342 NLRB 378 fn. 1 (2004).  I am also bound by the Board’s rejection, in Murphy Oil 
and D.R. Horton of the arguments made in Respondent’s brief to me in support of the dismissal of this 
aspect of the complaint. 
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 To be meaningful, the right to file charges with the Board must entail 
 the rights to have the Board exercise its statutory powers under Section 
 10 of the Act: i.e., to investigate the charge, to determine its merits, and  
 to pursue appropriate relief through the Act’s procedures.  An employer may 
 not lawfully require individual employees to arbitrate unfair labor practice 5 
 claims that would otherwise be resolved by the Board under the Act’s  
 procedures.  To do so necessarily interferes with employee’s statutory 
 right of access to the Board. 
 

Ralph’s Grocery governs this case.  Here, as in Ralph’s Grocery, the sweep of 10 
the broad mandatory arbitration language trumps any preservation of the right to file 
Board charges.  The mandatory arbitration language is set off in bold type, unlike the 
rest of the policy.  The ambiguity in the reading of the broad overall policy by the lay 
person employees here is the same as it was in Ralph’s Grocery.  Thus, here, as in 
Ralph’s Grocery, the Arbitration Agreement’s token recognition of the right to file Board 15 
charges is “illusory.”  And the overall Agreement can reasonably be read to inhibit the 
filing of Board charges.  See also Lincoln Eastern Management, 364 NLRB No. 16, slip 
op. 2-3 (2016). 

 
This is an even stronger case for a violation than Ralph’s Grocery.  Paragraph 3 20 

of the Arbitration Agreement permits employees to file Board charges, as it did in 
Ralph’s Grocery, but it also explicitly prohibits them from recovering money damages in 
a Board proceeding, a restriction that was not present in Ralph’s Grocery.  It is difficult 
to envision how, once the Board’s processes have been invoked, the Arbitration 
Agreement could preclude the Board from exercising its full statutory powers, including 25 
its remedial authority.  The Board’s remedies, of course, often provide for back pay to 
make employees whole for discrimination and other unfair labor practices found by the 
Board.  Back pay is a specific statutory remedy set forth in Section 10(c) of the Act.  
Because the Board enforces public, not private, rights, it is doubtful that any private rule 
could preclude the Board from providing a monetary remedy authorized by a statute of 30 
the United States.  But the bottom line here is that a reasonable reading of the 
Arbitration Agreement’s prohibition against monetary remedies from the Board is an 
added inhibition against the filing of charges.  Why file a charge in a case where back 
pay is the normal remedy if you cannot get monetary relief?  Accordingly I find that the 
Arbitration Agreement precludes full recourse to the Board and thus violates Section 35 
8(a)(1) of the Act in this additional respect. 

 
Although it lists four alleged reasons for the legality of the Arbitration Agreement, 

Respondent’s brief does not provide a persuasive defense to this part of the complaint. 
All of its reasons run contrary to Ralph’s Grocery.  Its first reason is hard to understand, 40 
but, to the extent that it suggests that if “no back pay is sought” in a Board proceeding 
the Arbitration Agreement is “lawful” (Br. 11-12), it fails to account for the restriction of a 
full Board remedy in those cases where back pay is a normal remedy.  The second 
reason—that the Agreement allows for the filing of charges (Br. 12-13)—is likewise 
contrary to the rationale of Ralph’s Grocery that preservation of the right to file charges 45 
is illusory where the thrust of the unlawful policy is to require arbitration in all 
employment-related disputes.  The significance of Respondent’s third reason—that 
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denying statutory back pay relief to employees is permissible because back pay is a 
remedy and not a procedure (Br. 13-14)—escapes me.  Respondent seems to allege 
that because a back pay remedy is not guaranteed its denial to employees who are 
nevertheless free to file charges does not interfere with Board processes.  But, although 
nothing in life is guaranteed, a back pay remedy is the normal remedy where an 5 
appropriate violation is found and circumstances warrant it.  Nor is there any distinction 
in Board jurisprudence that permits access to Board processes and exclusion of Board 
remedies where appropriate.  This is made clear by the Board’s language in Ralph’s 
Grocery, set forth above, that access to Board processes includes the right to ”pursue 
appropriate relief” through the Board. A back pay remedy is thus part of Board 10 
processes.  Respondent final reason—that because deferral to arbitration is permitted in 
some circumstances, it should be permitted here (Br. 14-19) is without merit.  As the 
Board made clear in Ralph’s Grocery, deferral to arbitration is a discretionary policy of 
the Board that has been used only when the arbitration provision has been the result of 
a collectively bargained agreement, which is not the case here.  363 NLRB No. 128, slip 15 
op. 3.   
 

CONCLUSIONS OF LAW 
 
 1.  The Respondent violated Section 8(a)(1) of the Act by maintaining and 20 
enforcing a mandatory and binding arbitration policy which required employees to 
resolve employment-related disputes exclusively through individual arbitration 
proceedings and to relinquish any right they have to resolve such disputes through 
collective or class action. 
 25 
 2.  The Respondent violated Section 8(a)(1) of the Act by maintaining a 
mandatory and binding arbitration policy that employees reasonably would believe bars 
or restricts their right to file charges and seek remedies, including back pay where 
appropriate, before the National Labor Relations Board. 
 30 
 3.  The above violations constitute unfair labor practices within the meaning of 
the Act. 
 

REMEDY 
 35 

 Having found that the Respondent has engaged in certain unfair labor practices, I 
shall order it to cease and deist therefrom and to take certain affirmative actions 
designed to effectuate the policies of the Act.  As I have concluded that the Arbitration 
Agreement is unlawful, the recommended order requires that the Respondent revise or 
rescind it, and advise its employees in writing that said rule has been so revised or 40 
rescinded.   
 
 On these findings of fact and conclusions of law and on the entire record, I issue 
the following recommended3 

 
3 If no exceptions are filed as provided by Sec. 102.46 of the Board’s Rules and Regulations, the 

findings, conclusions, and recommended Order shall, as provided in Sec. 102.48 of the Rules, be adopted 
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ORDER 
 
 The Respondent, Kelly Services, Inc., its officers, agents, successors, and 5 
assigns, shall 
 
 1.  Cease and desist from 
 
 (a)  Maintaining or enforcing a mandatory arbitration policy that waives the right 10 
of employees to maintain class or collective actions in all forms, whether arbitral or 
judicial. 
 
 (b)  Maintaining or enforcing a mandatory arbitration policy that employees 
reasonably would believe bars or restricts the right of employees to file charges and 15 
seek remedies, including back pay where appropriate, before the National Labor 
Relations Board. 
 
 (c)  In any like or related manner interfering with, restraining or coercing 
employees in the exercise of the rights guaranteed to them by Section 7 of the Act. 20 
 
 2.  Take the following affirmative action necessary to effectuate the policies of the 
Act. 
 
 (a)  Rescind or revise the Arbitration Agreement to make it clear to employees 25 
that the agreement does not constitute a waiver in all forums of their right to maintain 
employment-related class or collective actions, or to file charges and seek remedies, 
including back pay where appropriate, before the National Labor Relations Board. 
 
 (b)  Notify the employees of the rescinded or revised Arbitration Agreement to 30 
include providing them a copy of the revised agreement or specific notification that the 
agreement has been rescinded. 
 
 (c)  Within 14 days after service by the Region, post at all facilities where the 
Dispute Resolution and Mutual Agreement to Binding Arbitration applied copies of the 35 
attached notice marked “Appendix.”4  Copies of the notice, on forms provided by the 
Regional Director for Region 4, after being signed by the Respondent’s authorized 
representative, shall be posted by the Respondent and maintained for 60 consecutive 
days in conspicuous places including all places where notices to employees are 
customarily posted.  In addition to physical posting of paper notices, the notices shall be 40 
distributed electronically, such as by email, posting on an intranet or an internet site, 

 
by the Board and all objections to them shall be deemed waived for all purposes. 

4 If this Order is enforced by a judgment of the United States court of appeals, the words in the notice 
reading “Posted by Order of the National Labor Relations Board” shall read “Posted Pursuant to a 
Judgment of the United States Court of Appeals Enforcing an Order of the National Labor Relations 
Board.” 
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and/or other electronic means, if the Respondent customarily communicates with its 
employees by such means.  Reasonable steps shall be taken by the Respondent to 
ensure that the notices are not altered, defaced, or covered by any other material.  In 
the event that, during the pendency of these proceedings, the Respondent has gone out 
of business or closed any facility involved in these proceedings, the Respondent shall 5 
duplicate and mail, at its own expense, a copy of the notice to all current employees and 
former employees employed by the Respondent at any time since March 4, 2016.   
 
 (d)  Within 21 days after service by the Region, file with the Regional Director a 
sworn certification of a responsible official on a form provided by the Region attesting to 10 
the steps that the Respondent has taken to comply. 
 
 Dated, Washington, D.C., May 23, 2017. 
 
 15 
 
 

         
        Robert A. Giannasi 
        Administrative Law Judge 20 
 



 

 
 

APPENDIX 
 

NOTICE TO EMPLOYEES 
POSTED BY ORDER OF THE 

NATIONAL LABOR RELATIONS BOARD 
An Agency of the United States Government 

 
The National Labor Relations Board has found that we violated Federal labor law and 
has ordered us to post and obey this notice. 
 
 FEDERAL LAW GIVES YOU THE RIGHT TO  
 
 Form, join, or assist a union 
 Choose a representative to bargain with us on your behalf 
 Act together with other employees for your benefit and protection 
 Choose not to engage in any of these protected activities. 
 
WE WILL NOT maintain or enforce a mandatory arbitration policy that waives your right 
to maintain class or collective actions in all forums, whether arbitral or judicial. 
 
WE WILL NOT maintain a mandatory arbitration policy that you reasonably could 
believe bars or restricts your right to file charges and seek remedies, including back pay 
where appropriate, before the National Labor Relations Board. 
 
WE WILL NOT in any like or related manner, interfere with, restrain or coerce you in the 
exercise or the rights guaranteed you by Federal labor law. 
 
WE WILL rescind or revise the Dispute Resolution and Mutual Agreement to Binding 
Arbitration to make it clear to all employees that the agreement does not constitute a 
waiver of their right in all forums to maintain class or collective actions and does not 
restrict their right to file charges and seek remedies including back pay where 
appropriate, before the National Labor Relations Board. 
 
WE WILL notify all employees of the rescinded or revised Dispute Resolution and 
Mutual Agreement to Binding Arbitration, and WE WILL  provide them with a copy of the 
revised agreement or specific notification that the agreement has been rescinded. 
 
 
       KELLY SERVICES, INC. 
                 (Employer) 
 
 
DATED: ______________________BY: _____________________________________ 
            (Representative)                              (Title) 
 
 

 



 

 
 

The National Labor Relations Board is an independent Federal agency created in 1935 to enforce the National Labor 
Relations Act. It conducts secret-ballot elections to determine whether employees want union representation and it 
investigates and remedies unfair labor practices by employers and unions. To find out more about your rights under 
the Act and how to file a charge or election petition, you may speak confidentially to any agent with the Board’s 
Regional Office set forth below. You may also obtain information from the Board’s website: www.nlrb.gov. 

615 Chestnut Street, 7th Floor, Philadelphia, PA  19106-4404 
(215) 597-7601, Hours: 8:30 a.m. to 5 p.m. 

 
The Administrative Law Judge’s decision can be found at www.nlrb.gov/case/18-CA-142795 or by using the QR code 

below.  Alternatively, you can obtain a copy of the decision from the Executive Secretary, National Labor Relations 
Board, 1015 Half Street, S.E., Washington, D.C. 20570, or by calling (202) 273-1940. 

 

 
 

THIS IS AN OFFICIAL NOTICE AND MUST NOT BE DEFACED BY ANYONE 
THIS NOTICE MUST REMAIN POSTED FOR 60 CONSECUTIVE DAYS FROM THE DATE OF POSTING AND MUST NOT BE 
ALTERED, DEFACED, OR COVERED BY ANY OTHER MATERIAL. ANY QUESTIONS CONCERNING THIS 
NOTICE OR COMPLIANCE WITH ITS PROVISIONS MAY BE DIRECTED TO THE ABOVE REGIONAL OFFICE’S 

COMPLIANCE OFFICER, (215) 597-5354. 
 



 

 

UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 

 
  
KELLY SERVICES, INC. 
 
 and 
 
T. JASON NOYE, an Individual  
 

 
 
 

Case   

 
 
 
04-CA-171036  

ORDER TRANSFERRING PROCEEDING TO 
THE NATIONAL LABOR RELATIONS BOARD 

 
A hearing in the above-entitled proceeding having been held before a duly designated 

Administrative Law Judge and the Decision of the said Administrative Law Judge, a copy of 
which is annexed hereto, having been filed with the Board in Washington, D.C., 

IT IS ORDERED, pursuant to Section 102.45 of the National Labor Relations Board's 
Rules and Regulations, that the above-entitled matter be transferred to and continued before 
the Board. 

Dated, Washington, D.C., May 23, 2017. 

By direction of the Board: 

 

 Gary Shinners 
 

  
 
 

 Executive Secretary 
 
 
NOTE: Communications concerning compliance with the Decision of the 

Administrative Law Judge should be with the Director of the Regional Office issuing the 
complaint. 

 
Attention is specifically directed to the excerpts from the Board's Rules and 

Regulations and on size of paper, and that requests for extension of time must be 
served in accordance appearing on the pages attached hereto. Note particularly the 
limitations on length of briefs with the requirements of the Board's Rules and 
Regulations Section 102.114(a) & (i). 

 
Exceptions to the Decision of the Administrative Law Judge in this proceeding 

must be received by the Board's Office of the Executive Secretary, 1015 Half Street SE, 
Washington, DC 20570, on or before June 20, 2017. 
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I. INTRODUCTION 

 
On May 23, 2017, Chief Administrative Law Judge (ALJ) Robert A. Giannasi correctly 

found, as alleged in the complaint, that Kelly Services, Inc.  (Respondent) violated Section 

8(a)(1) of the Act by maintaining a "Dispute Resolution and Mutual Agreement to Binding 

Arbitration" (Arbitration Agreement) that (1) requires employees to waive their right to maintain 

class or collective actions in all forums, whether arbitrator or judicial, with respect to their 

wages, hours or other terms and conditions of employment (ALJD 4:18-22);1 and (2) restricts 

employee access to Board processes by prohibiting employees from receiving back pay or other 

monetary compensation through Board proceedings (ALJD 5:34-36). F 

Respondent’s Arbitration Agreement fall squarely within the ambit of the Board’s 

decisions in Murphy Oil USA, Inc., 361 NLRB No. 72 (2014), ), enf. denied in relevant part 808 

F.3d 1013 (5th Cir. 2015), cert. granted 137 S.Ct. 809 (2017) and D.R. Horton, Inc., 357 NLRB 

2277 (2012), enf. denied in relevant part 737 F.2d 344 (5th Cir. 2013), which prohibit employers 

from imposing policies or agreements that preclude employees from pursuing employment 

related collective claims as a condition of employment and from restricting employees’ access to 

Board processes. Respondent’s Arbitration Agreement also falls squarely within the ambit of the 

Board’s decision in U-Haul Co. of California, 347 NLRB 375, 377-378 (2006), enfd. 255 Fed. 

Appx. 527 (D.C. Cir. 2007), which made clear that mandatory arbitration policies that interfere 

with employees' right to file an unfair labor practice charge or otherwise restrict employee access 

to the Board's processes are unlawful. As the ALJ correctly decided the issues, Respondent’s 

exceptions should be overruled. 

                                                                 
1
 Throughout this Brief, ALJD refers to the ALJ’s decision, followed by page and line numbers; SOF refers 

to the Stipulation of Facts, followed by the ¶ number; JX refers to the Joint Exhibits followed by the 
exhibit number. 
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II. PROCEDURAL HISTORY 

On March 4, 2016, Charging Party T Jason Noye, filed a charge in Case 04-CA-171036 

alleging that Respondent violated Section 8(a)(1) by maintaining an unlawful mandatory 

arbitration agreement.  (JX-1) On July 14, 2016, the Charging Party amended the charge to add 

an allegation that Respondent’s maintenance of unlawful arbitration agreements also restricts the 

remedies available in charges filed with the National Labor Relations Board. (JX-2) On 

December 28, 2016, the Regional Director of Region 4 issued a Complaint and Notice of 

Hearing alleging that Respondent violated Section 8(a)(1) of the Act by maintaining an unlawful 

arbitration agreement.  (JX-3) On January 11 and 12, 2017 respectively, Respondent filed its 

Answer to the Complaint and Amended Answer to the Complaint. (JX-4; JX-5) Because the 

facts in this case are not in dispute, the parties filed a Joint Motion and Stipulation of Facts. In 

the Joint Motion, the Parties agreed that the record in this case shall consist of the joint 

stipulation of facts, including all exhibits attached thereto. On March 31, 2017, the ALJ issued an 

Order Accepting Stipulation and Setting Briefing Dates. On May 23, 2017, the ALJ issued The 

ALJ issued his decision.  This Answering brief is filed in response to Respondent’s Exceptions to 

the Decision of the Administrative Law Judge.  

III. STATEMENT OF THE FACTS 

 

Respondent is a corporate entity with facilities located throughout the United States, 

including an office and place of business in East Brunswick, New Jersey, engaged in providing 

temporary staffing to employers. (SOF ¶1). Since at least September 5, 2015, Respondent, on a 

corporate-wide basis, has maintained the Arbitration Agreement as a condition of employment 

for all employees. (SOF ¶4; JX-6). The Arbitration Agreement includes, inter alia, the following 

provisions: 
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1. Agreement to Arbitrate. Kelly Services, Inc. ("Kelly Services") and I 
agree to use binding arbitration, instead of going to court, for any "Covered 

Claims" that arise between me and Kelly Services, its related and affiliated 
companies, and/or any current or former employee of Kelly Services or any 

related or affiliated company. 
 

2. Claims Subject to Agreement. The "Covered Claims" under this 

Agreement shall include all common-law and statutory claims relating to my 
employment, including, but not limited to, any claim for breach of contract, 

unpaid wages, wrongful termination, unfair competition, and for violation of 
laws forbidding discrimination, harassment, and retaliation on the basis of 
race, color, religion, gender, age, national origin, disability, and any other 

protected status. I understand and agree that arbitration is the only forum 

for resolving Covered Claims, and that both Kelly Services and I hereby 

waive the right to a trial before a judge or jury in federal or state court in 

favor of arbitration for Covered Claims. (Emphasis in original) 
 

3. Exclusions from Agreement. The Covered Claims under this Agreement 
do not include claims for employee benefits pursuant to Kelly Services' 

ERISA plans, worker's compensation claims, unemployment compensation 
claims, unfair competition claims, and solicitation claims. Any claim that 
cannot be required to be arbitrated as a matter of law also is not a Covered 

Claim under this Agreement. Furthermore, nothing in this Agreement 
prohibits me or Kelly Services from seeking emergency or temporary 

injunctive relief in a court of law in accordance with applicable law (however, 
after the court has issued a ruling concerning the emergency or temporary 
injunctive relief, both I and Kelly Services are required to submit the dispute 

to arbitration pursuant to this Agreement). I also understand that I am not 
barred from filing an administrative charge with such governmental agencies 

as the National Labor Relations Board ("NLRB"), the Department of Labor 
("DOL"), and the Equal Employment Opportunity Commission ("EEOC") or 
similar state agencies, but I understand that I am giving up the opportunity to 

recover monetary amounts from such charges (e.g., NLRB or EEOC). In other 
words, I must pursue any claim for monetary relief through arbitration under 

this Agreement. 
 
8. Waiver of Class and Collective Claims. Both Kelly Services and I also 

agree that all claims subject to this agreement will be arbitrated only on an 
individual basis, and that both Kelly Services and I waive the right to 

participate in or receive money or any other relief from any class, collective, 
or representative proceeding. No party may bring a claim on behalf of other 
individuals, and no arbitrator hearing any claim under this agreement may: (i) 

combine more than one individual's claim or claims into a single case; (ii) 
order, require, participate in or facilitate production of class-wide contact 

information or notification of others of potential claims; or (iii) arbitrate any 
form of a class, collective, or representative proceeding. 
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16. Savings Clause & Conformity Clause . If any provision of this 

Agreement is determined to be unenforceable or in conflict with a mandatory 
provision of applicable law, it shall be construed to incorporate any mandatory 

provision and/or the unenforceable or conflicting provision shall be 
automatically severed and the remainder of the Agreement shall not be 
affected. Provided, however, that if the Waiver of Class and Collective Claims 

is found to be unenforceable, then any claim brought on a class, collective or 
representative action basis must be filed in a court of competent jurisdiction, 

and such court shall be the exclusive forum for such claims. 
 

IV. ARGUMENT 
 

A. The ALJ properly found that Respondent’s maintenance of the Arbitration 

Agreement violates Section 8(a)(1) of the Act because it interferes with 

Respondent’s employees’ rights to engage in protected concerted activity by 

requiring them to waive their right to maintain class or collective actions in all 

forums, whether arbitral or judicial, with respect to their wages, hours or other 

terms and conditions of employment. (Exception 1) 

Respondent’s Exception 1 attacks the Board’s decision in Murphy Oil. As it is clear that 

Respondent’s Arbitration Agreement violates Section 8(a)(1) under Murphy Oil, Respondent 

challenges Murphy Oil itself. Respondent is correct in noting that the issue is presently before the 

United States Supreme Court, but fails to present any facts or argument that can support 

overturning the ALJ’s finding at the present time.2  

The Board’s Murphy Oil decision firmly established that collective action in arbitration, 

like the collective pursuit of workplace grievances through litigation, is protected by Section 7 of 

the Act. Murphy Oil, slip op. at 6-7; See Eastex, Inc. v. NLRB, 437 U.S. 556, 565-566 (1978). 

                                                                 
2
 Although the Supreme Court has granted certiorari in, and consolidated cases, Murphy Oil USA, Inc. 

v. NLRB, 808 F.3d 1013 (5th Cir. 2015), cert. granted; Lewis v. Epic Systems Corp., 823 F.3d 1147 (7th 
Cir. 2016), cert. granted; and Morris v. Ernst & Young LLP, 834 F.3d 975 (9th Cir. 2016), cert. granted, 
the Court will not hear the case until the October 2017 term.  Respondent asserts that the Board should 
hold this case in abeyance until the Supreme Court rules on the issues presented in D.R. Horton and 
Murphy Oil, matter, ignoring that the second allegation of this proceeding would not be resolved by the 
Court’s decision. Thus, this proceeding would ultimately have to be resolved by the Board in any event.  
Moreover, Respondent ignores the fact that it was offered the opportunity to settle the Murphy Oil 
allegation conditionally and to proceed solely on the second allegation but chose not to.  
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Since then, the Board has repeatedly and consistently held that agreements that require 

employees, as a condition of employment, to refrain from bringing collective action in any 

forum, either judicial and arbitral, unlawfully restrict employees’ Section 7 rights. See Bristol 

Farms, 364 NLRB No. 34 (2016) (mandatory arbitration agreement which as applied precluded 

collective action in all forums was unlawful); Adecco USA, Inc., 364 NLRB No. 9 (2016) (class 

waiver arbitration agreement barring the charging party from filing a private attorney general act 

cause of action was unlawful); ISS Facility Services, Inc., 363 NLRB No. 160, slip op. at 2 

(2016) (maintenance of class waiver arbitration agreement unlawful); Kenai Drilling Limited, 

363 NLRB No. 158 (2016) (maintenance and enforcement of class waiver arbitration agreement 

unlawful); RPM Pizza, LLC, 363 NLRB No. 82 (2015) (same).  

As the ALJ correctly noted, the Board’s holdings in D.R. Horton, Murphy Oil and their 

progeny remain Board law unless and until that position is reversed by the Supreme Court. (ALJD 

4, fn. 2) See, e.g., Pathmark Stores, 342 NLRB 378, fn. 1 (2004). In Pathmark Stores, the Board 

reiterated that: 

[i]t has been the Board's consistent policy for itself to determine whether to 

acquiesce in the contrary views of a circuit court of appeals or whether, with due 
deference to the court's opinion, to adhere to its previous holding until the Supreme 
Court of the United States has ruled otherwise … [I]t remains the [judge's] duty to 

apply established Board precedent which the Supreme Court has not reversed. 
Only by such recognition of the legal authority of Board precedent, will a uniform 

and orderly administration of a national act, such as the National Labor Relations 
Act, be achieved. 
 

342 NLRB 378, n. 1 (2004) (emphasis added), quoting Iowa Beef Packers, Inc., 144 NLRB 615, 

616 (1963), enfd. in part 331 F.2d 176 (8th Cir. 1964), quoting Insurance Agents’ International 

Union, AFL-CIO, 119 NLRB 768, 773 (1957). See also, Citigroup Technology, Inc., 363 NLRB 

No. 55, slip op. at 6 (2015); Waco, Inc., 273 NLRB 746, 749 fn. 14 (1984); Los Angeles New 

Hospital, 244 NLRB 960, 962 fn. 4 (1979), enfd. 640 F.2d 1017 (9th Cir. 1981). 
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As set forth above in the statement of facts, and as correctly found by the ALJ, 

Respondent requires its employees to sign the Arbitration Agreement as a condition of 

employment that limits the resolution of all “Covered Claims,”—essentially any employment-

related disputes—to  arbitration and expressly restricts employees from participating in “any 

class, collective, or representative proceeding.” (ALJD 4:18-22; JX-6) Even if this language 

was not considered an explicit prohibition on Section 7 activities, employees would reasonably 

construe it in that manner given the broad prohibitive language of the Arbitration Agreement. 

Murphy Oil, 361 NLRB No. 72, slip op. at 26, citing Lutheran Heritage Village, 343 NLRB 

646, 647 (2004). By requiring employees to sign the Arbitration Agreement as a condition of 

employment, Respondent has attempted to foreclose all concerted employment-related litigation 

or arbitration by employees and effectively stripped employees of their Section 7 right to 

engage in this form of concerted activity for their mutual aid and protection.  See e.g. SolarCity 

Corp., 363 NLRB No. 83, slip op. at 2 (2015). Even if Respondent’s Arbitration Agreement was 

not a condition of employment, it would still be unlawful. Bristol Farms, supra, 364 NLRB No. 

34, slip op at 1, fn. 3; On Assignment Staffing Services, 362 NLRB No. 189 (2015). 

Based on the above, the ALJ correctly found that Respondent’s maintenance of the 

Arbitration Agreement violates Section 8(a)(1) of the Act because it interferes with Respondent’s 

employees’ rights to engage in protected concerted activity by requiring them to waive their right 

to maintain class or collective actions in all forums, whether arbitral or judicial, with respect to 

their wages, hours or other terms and conditions of employment. Accordingly, it is urged that the 

Board affirm the ALJ’s findings and find a Section 8(a)(1) violation. 
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B. The ALJ correctly found that Respondent’s maintenance of the Arbitration 

Agreement violates Section 8(a)(1) of the Act because it interferes with and restricts 

employee access to Board processes by prohibiting Respondent’s employees from 

receiving backpay or other monetary compensation through Board proceedings . 

(Exception 2) 

Respondent’s Exception 2 argues that the ALJ: (1) wrongly concluded that there was an 

ambiguity in the language of the Arbitration Agreement that compels a violation as the 

Arbitration Agreement that explicitly allows for the filing of Board charges; and (2) disregarded 

the stipulated issue in determining that Board remedies are part of the Board’s processes. 

Contrary to Respondent, the ALJ properly found that the Arbitration Agreement interferes with 

and restricts employee access to Board processes by prohibiting Respondent's employees from 

receiving backpay or other monetary compensation through Board proceedings. (ALD 4:10-18) 

Furthermore, the ALJ did not disregard the stipulated issues as the ALJ properly found that that 

Board remedies are part of the Board’s processes. (ALJD 5-6) 

1. The ALJ properly found that the Arbitration Agreement interferes with and 

restricts employee access to Board processes by prohibiting Respondent's 
employees from receiving backpay or other monetary compensation through 
Board proceedings. 

The Board has long recognized that “filing charges with the Board is a vital employee 

right designed to safeguard the procedure for protecting all other employee rights guaranteed by 

Section 7.” Securitas Security Services USA, Inc., 363 NLRB No. 182, slip op. at 4 (2016) 

quoting Mesker Door, Inc., 357 NLRB 591, 596 (2011). Moreover, the right to file Board is 

meaningless unless it entails “the right to have the Board exercise its statutory powers under 

Section 10 of the Act: i.e., to investigate the charge, to determine its merits, and to pursue 

appropriate relief through the Act’s procedures.” Ralph’s Grocery Co., 363 NLRB No. 128, slip 

op. at 3 (2016). Thus, employees' “complete freedom” to access to the Board's processes is a 

fundamental purpose of the Act and must be vigorously safeguarded. NLRB v. Scrivener, 405 U.S. 
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117, 122 (1972) (citations omitted); see also ISS Facility Services, Inc., 363 NLRB No. 160, slip 

op. at 4 (2016); SolarCity, 363 NLRB No. 83, slip op. at 4.  

Recognizing that preserving access to the Board is “a fundamental goal of the Act,” the 

Board must “carefully examine employer rules that interfere with this goal.” Lincoln Eastern 

Management, 364 NLRB No. 16, slip op. at 2, citing SolarCity Corp., supra. Thus, the Board has 

repeatedly held that mandatory arbitration policies that interfere with employees’ rights to file 

unfair labor practice charges are unlawful. See Dish Network, LLC, 365 NLRB No. 47, slip op. at 

2 (2017); U-Haul Co. of California, supra, 347 NLRB at 377–378; Acuity Specialty Products, 

Inc., 363 NLRB No. 192 (2016); SolarCity Corp., supra, slip op. at 5-6; Bill’s Electric, Inc., 350 

NLRB 292, 296 (2007).  

The proper test for determining whether employees would reasonably believe that a 

mandatory arbitration policy interferes with their ability to file a Board charge or otherwise access 

the Board’s processes is that set forth in  Lutheran Heritage Village-Livonia, supra. See U-Haul 

Company of California, supra. See also, e.g., Dish Network, LLC, supra; SolarCity Corp., supra, 

slip op. at 5. Under that test, a policy such as Respondent’s violates Section 8(a)(1) if it expressly 

restricts Section 7 activity or, alternatively, when (1) employees would reasonably read it as 

restricting such activity; (2) the rule was promulgated in response to union activity; or (3) the 

rule has been applied to restrict the exercise of Section 7 rights.  Lutheran Heritage Village-

Livonia, supra. 

Even where mandatory arbitration agreements contain a “savings clause” with explicit 

exclusions of claims under the Act, the Board has held that the “savings clause” language must be 

read in context of the complete agreement or policy to determine, under the Lutheran Heritage 

test, whether employees would reasonably believe that the policy interferes with their ability to 
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access the Board processes. See, e.g., SolarCity Corp., supra; Hooters of Ontario Mills, 363 

NLRB No. 2, slip op. at 1-2 (2015); Countrywide Financial Corp., 362 NLRB No. 165, slip op. 

at 1-3 (2015); Cellular Sales of Missouri, LLC, 362 NLRB No. 27, slip op. at 1 fn. 4 (2015). 

Further, the Board “recognize[s] that ‘rank-and-file employees … cannot be expected to have the 

same expertise [as lawyers] to examine company rules from a legal standpoint.’” Lincoln Eastern 

Management, 364 NLRB No. 16, slip op. at 2 quoting Ralph’s Grocery Co., 363 NLRB No. 128, 

slip op. at 1. F Thus, the Board has long held that “employees should not have to decide at their own 

peril” whether an ambiguous employment rule bans protected conduct. Hyundai Am. Shipping 

Agency, Inc., 357 NLRB 860, 871 (2011), enfd. in relevant part, 805 F.3d 309 (D.C. Cir. 2015). 

Therefore, any ambiguity in the rule, which could lead employees to draw from it a coercive 

meaning, must be construed against the employer. See Flex Frac Logistics, LLC, 358 NLRB 1131, 

1132 (2012), enfd, 746 F.3d 205 (5th Cir. 2014); Lafayette Park Hotel, 326 NLRB 824, 828 (1998), 

enfd mem., 203 F.3d 52 (D.C. Cir. 1999).  The mere maintenance of an unlawful rule, even absent 

enforcement, constitutes an unfair labor practice. Lutheran Heritage Village-Livonia, supra at 

649; Lafayette Park Hotel, supra at 825. 

As correctly found by the ALJ, despite language allowing for the filing of Board charges, 

the Arbitration Agreement is ambiguous when read as a whole. (ALJD 5:13-14) The Covered 

Claims in the Arbitration Agreement encompasses “all common-law and statutory claims 

relating to … employment,” including claims for unpaid wages, wrongful termination, 

discrimination, harassment, and retaliation normally reserved for the Board.  This very broad 

language is then followed by the statement, in bold, “that arbitration is the only forum for 

resolving Covered Claims, and that both Kelly Services and I hereby waive the right to a trial 

before a judge or jury in federal or state court in favor of arbitration for Covered Claims.”  (JX-6, 



10 

 

¶ 2)  This language would reasonably lead employees to believe that any claim related to their 

termination, wages, compensation, work hours or any other employment dispute covered under 

the Act, a federal statute, must be submitted to Respondent's arbitration procedures. The third 

paragraph, the “Exclusions from Agreement” clause, while excluding certain types of claims 

such as unemployment and workers compensation claims does not explicitly mention unfair 

labor practice claims.  Further, it is only at the end of this Exclusion clause that there is any 

mention of allowing for the filing of administrative charges with the Board and, as described 

further below, that right is circumscribed. (JX-6, ¶ 3)  The Exclusion clause is followed later in 

the agreement with the clause waiving class and collective claims. (JX-6, ¶ 8) An employee 

especially one without “specialized legal knowledge” would be unable to determine from this 

language, whether and to what extent the Arbitration Agreement’s exception for filing charges 

with the Board modifies the broad prohibition on pursuing any form of collective or 

representative activity, particularly since the “Exclusions clause” does not clarify that such 

charges may be filed on an individual or collective basis. This ambiguity would lead a reasonable 

employee to question whether he may file an unfair labor practice charge, particularly when the 

charge is filed with or on behalf of other employees. See Securitas Security Services USA, Inc., 

supra, slip op. at 4; SolarCity Corporation, supra, slip op. at 6-8; ISS Facility Services, Inc., 

supra, 363 NLRB No. 160, slip op at 3. The ambiguity of the Arbitration Agreement must be 

construed against Respondent as the Arbitration Agreement’s drafter. Lafayette Park Hotel, 326 

NLRB at 828. 

Moreover, the ALJ correctly found that “the Arbitration Agreement’s token recognition 

of the right to file Board charges is ‘illusory’… [a]nd the overall Agreement can reasonably be 

read to inhibit the filing of Board charges.”  (ALJD 5:15-17) As Respondent must acknowledge, 
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the Exclusion Clause does not simply allow for the filing of Board charges under the Arbitration 

Agreement;  Respondent added a requirement that employees must waive their rights to any 

“monetary recovery” for administrative claims filed with state or federal government or with 

administrative agencies, including the Board, regardless of who filed those claims, unless they 

seek such monetary recovery through arbitration. (JX-6, ¶ 3)  The ALJ correctly found that “a 

reasonable reading of the Arbitration Agreement’s prohibition against monetary remedies from 

the Board is an added inhibition against the filing of [Board] charges.” (ALJD 5:31-33) Yet, 

according to Respondent, this waiver does not affect employees’ access to the Board’s processes 

because employees may still file charges with the Board. Contrary to Respondent, a reasonable 

employee reading the Arbitration Agreement would believe that it is futile to file a charge with 

the Board because if the employee was successful before the Board, the employee would 

nonetheless not be entitled to backpay or other monetary relief through the Board’s remedies and 

would be required to seek arbitration to obtain the remedy that the employee would be entitled to 

pursuant to the Board’s order. Professional Janitorial Service of Houston, 363 NLRB No. 35 slip 

op at 3 (2016).  See also Bill’s Electric, 350 NLRB at 296 (Board finding arbitration and 

grievance agreement would reasonably be read by employees “as substantially restricting, if not 

totally prohibiting, their access to the Board’s processes”). The provision ensures that even if 

someone other than an employee, such as another employee, a labor organization, or any other 

individual or organization, pursues a Board charge, the remedy for the Board charge would be 

gutted, as an employee subject to the Arbitration Agreement policy would not be entitled to any 

monetary remedy for that action unless through arbitration. Thus, it is clear that Respondent's 

Arbitration Agreement plainly interferes with the Board’s processes. 
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2. The ALJ did not disregard the stipulated issue and properly found Respondent’s 
defenses to be without merit. 

The ALJ correctly dismissed Respondent’s arguments defending the lawfulness of the 

Arbitration Agreement. (ALJD 5:38-48, 6:1-16)  As recognized by the ALJ, Respondent’s 

arguments are contrary to current Board law as espoused in Ralph’s Grocery, supra. (ALJD 5:38-

40).  Even assuming that mandatory arbitration agreements, which contain language, however 

buried and ambiguous, that employees may file charges with the Board are lawful, under the 

rationale espoused by Chairman Miscimarra in Ralph’s Grocery, Respondent’s arguments still 

fail.  Unlike Ralph’s Grocery and other cases in which Chairman Miscimarra found mandatory 

arbitration agreements to allow access to the Board’s processes, the Arbitration Agreement here 

does not.  It only provides limited access.   

Respondent excepted to the ALJ’s finding that the Arbitration Agreement was unlawful 

arguing that the ALJ disregarded the stipulated issue because it “requires a finding that the 

Agreement "interferes with and restricts employee access to Board processes by prohibiting 

Respondent's employees from receiving back pay or other monetary compensation through 

Board proceedings.”  Respondent disingenuously argues that as the Arbitration Agreement 

allows employees to file charges with the Board, it is inconsequential that the employee cannot 

obtain monetary relief through the Board because the Board’s processes do not include the 

Board’s remedial authority.  Contrary to Respondent, the ALJ did not ignore the stipulated 

issue. As the ALJ correctly found, remedies are part of the Board’s processes. (ALJD 6:1-11)  

Section 10(c) of the Act provides for reinstatement and backpay, among other remedies, in 

order to remedy unfair labor practice charges. As the ALJ correctly noted, “[i]t is difficult to 

envision how, once the Board’s processes have been invoked, the Arbitration Agreement could 

preclude the Board from exercising its full statutory powers, including its remedial authority.” 
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(ALJD 5:23-26) The enforcement of the Act is a public, not individual, concern.  As the 

Supreme Court recognized in National Licorice Co., v. NLRB, 309 U.S. 350, 364 (1940), “The 

Board asserts a public right vested in it as a public body, charged in the public interest with the 

duty of preventing unfair labor practices. The public right and the duty extend not only to the 

prevention of unfair labor practices by the employer in the future, but to the prevention of his 

enjoyment of any advantage which he has gained by violation of the Act.” As it has long been 

recognized by the Board: 

The remedy of reinstatement and backpay is not a private right, but a public 
right granted to vindicate the law against one who has broken it. Its object is to 
discourage discharges of employees contrary to the statute and thereby 

vindicate the policies of the National Labor Relations Act. The statute 
authorizes reparation orders, not in the interest of the employees, but in the 

interest of the public. They are not private rewards operating by way of penalty 
or of damages. 

Clayton-Willard Sales, 126 NLRB 1325, 1326-27 (1960). Thus, the remedies for unfair labor 

practices are not separate from but are part and parcel of the Board’s processes.  Denying 

monetary remedies for successful Board charges, as the Arbitration Agreement does, clearly 

results in “substantially restricting, if not totally prohibiting, [employees’] access to the Board’s 

processes.” Bill’s Electric, 350 NLRB at 296. Thus Respondent’s Exception 2(b) is without 

merit. 

The ALJ also correctly concluded that Respondent’s convoluted argument—that the 

General Counsel has somehow made an arbitrary distinction between cases where a monetary 

remedy might be applicable and cases where it would not for determining lawfulness of the 

Arbitration Agreement—is not only unpersuasive but also baseless. (ALJD 5:40-42) The 

Arbitration Agreement is meant to take care of claims that relate to employee’s employment—

“including, but not limited to, any claim for breach of contract, unpaid wages, wrongful 

termination, unfair competition, and for violation of laws forbidding discrimination, harassment, 
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and retaliation on the basis of race, color, religion, gender, age, national origin, disability, and 

any other protected status.” (JX-6, ¶ 2) These are the kinds of claims that if successful, there is a 

likelihood of monetary relief. These also include the types of cases that would result in backpay 

remedy if an employee was successful in a Board proceeding. Respondent knows this. While 

there is no doubt that not all unfair labor practice charges have merit and that not every charging 

party will be entitled to backpay or monetary relief, and no one argues otherwise, whether a 

particular charge seeks back pay is irrelevant to the analysis of whether a charge interferes with 

Board processes. The end result of requiring charging parties to arbitrate any monetary relief 

they are entitled to under the Board’s remedial processes is just another obstacle to put before 

employees for exercising their Section 7 rights. This is the point of the Arbitration Agreement.  

The likelihood then is that in these circumstances a reasonable employee considering whether to 

file a charge with the Board concerning his or her employment would believe it would be futile 

to do so and would end up not filing a charge.  There is no doubt that Respondent’s Arbitration 

Agreement is exactly the type of mandatory arbitration agreement that interferes with 

employees’ ability to access the Board processes.  

The ALJ also correctly found that under current Board law, “deferral to arbitration is a 

discretionary policy of the Board that has been used only when the arbitration provision has been 

the result of a collectively bargained agreement, which is not the case here.” (ALJD 6:13-16) 

citing Ralph’s Grocery, 363 NLRB No. 128, slip op. at 3.  As acknowledged by Respondent, 

deferral is discretionary by the Board. See Babcock & Wilcox Construction Co., 361 NLRB No. 

132, slip op. at 3–4 (2014). Respondent also acknowledges that current Board law only finds 

deferral appropriate in situations where a collective bargaining agreement between a union and 

an employer provides for arbitration. Ralph’s Grocery, slip op. at 3. Respondent argues that 
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because the Board defers to arbitration when the arbitration has been the result of a collectively 

bargained agreement, the same policy reasons apply and the Board should defer to arbitration in 

an individual agreement as well. This argument is mistaken.3 Respondent misconstrues the 

meaning of Section 10(a); incorrectly suggesting that its provision for the adjudication of claims 

outside of the Board's processes deprives the Board of its jurisdiction over unfair labor practices 

charges. However, Section 10(a) was meant as a means of making clear that the Board’s 

authority is not limited by the adjudication of statutory claims outside of the Board's processes. 

As such, the Board “is not precluded from adjudicating unfair labor practice charges even though 

they might have been the subject of an arbitration proceeding and award.” Babcock & Wilcox 

Construction Co., supra, slip op at 3 citing International Harvester Co., 138 NLRB 923, 925–

926 (1962), enfd. 327 F.2d 784 (7th Cir.1964), cert. denied 377 U.S. 1003 (1964).  Moreover, 

even where the Board defers to arbitration, it reserves the right to review the arbitral decision to 

ensure that employees’ Section 7 rights are protected. Babcock & Wilcox Construction Co., slip 

op. at 4-6. Here, however, Respondent is seeking to require individual employees to arbitrate 

unfair labor practice claims that would otherwise be resolved by the Board under the Act’s 

procedures, without recourse or review by the Board. This is contrary to the policies of the Act, 

which seek complete freedom for employees to participate in the Board’s processes.  Such a 

requirement “necessarily interferes with employees’ statutory right of access to the Board.” 

Ralph’s Grocery, supra, slip op. at 3. Thus, the ALJ correctly dismissed this defense. 

Accordingly, Respondent's argument has no merit and must be rejected. 

Respondent’s final argument concerning non-Board settlements is also without merit.  

                                                                 
3
 Respondent’s reliance on 14 Penn Plaza LLC v. Pyett, 556 U.S. 247, 257 (2009) is misplaced. See 

Babcock & Wilcox Construction Co., slip op. at 5 fn. 8 ("Because of the discretionary character of the Board's 

deferral to arbitration, the Supreme Court's decisions in such cases as 14 Penn Plaza LLC v. Pyett, 556 U. S. 247 

(2009)... are not controlling here. "). 
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Respondent confuses the Board’s approval of settlements, both Board and non-Board, with the 

arbitration required here. Contrary to Respondent’s characterization of non-Board settlements, 

the Board has made it clear that it will reject settlements that are repugnant to the Act or Board 

policy. Independent Stave Co., 287 NLRB 740, 741 (1987).  Furthermore, the Agency recognizes 

that individual charging parties may unwittingly enter into non-Board settlements that are 

repugnant to the Act.  This concern is reflected in Agency policy. Section 10142 of the Case 

Handling Manual states: “In those situations where alleged discriminatees are not represented by 

counsel, caution should be exercised to ensure that the non-Board settlement is not repugnant to 

the purposes of the Act or that advantage has not been taken of an individual in private 

negotiations.”  Thus, in a non-Board settlement, the parties negotiate to reach a mutually 

satisfactory resolution of the unfair labor practice charge within the parameters set by the Board 

and Agency Policy, including backpay .4  Arbitration, however, is not negotiation.5  Under the 

Arbitration Agreement, an employee would have the burden of proving to an arbitrator that he or 

she is entitled to a monetary settlement as well as the amount. Furthermore, unlike the situation 

in the Arbitration Agreement, individual charging parties are not compelled or required to enter 

into a non-Board settlement, but can insist on a Board settlement.  And, obviously, if there is no 

settlement, the Board can order that the individual be made whole, including backpay, benefits 

and search-for-work and interim employment expenses—a make whole remedy unlikely to be 

instituted by an arbitrator. Thus, under the Arbitration Agreement, the remedy for a Board charge 

would be gutted, without review and even if repugnant to the Act. Accordingly, Respondent's 

argument has no merit and must be rejected. 

                                                                 
4
 Respondent’s argument that backpay amounts in settlements may not always be 100 percent misses the 

point that Board and Agency policy seeks to make discriminatees whole and thus requires review when a 
settlement does not.  
5
 Nor is the Arbitration Agreement here reached through negotiation, as it is a condition of employment. 

See Ralph’s Grocery, supra. 
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Based on the above, the ALJ correctly found that the Arbitration Agreement would 

reasonably be read by employees to restrict their statutory right of access to the Board. By 

maintaining the Arbitration Agreement, Respondent has interfered with employees' Section 7 

right to file charges with the Board and avail themselves of the Board's processes in violation of 

Section 8(a)(1) of the Act.  

V. CONCLUSION  

For the foregoing reasons, the General Counsel respectfully requests that the Board reject 

Respondent’s exceptions. The clear preponderance of all the relevant evidence demonstrates that 

the ALJ’s findings of fact, conclusions of law, remedy and order were fully supported by the 

record evidence and established Board law.  

 

Respectfully submitted, 
 

 
Dated: July 5, 2017     _                                           ___          

LEA F. ALVO-SADIKY 
Counsel for the General Counsel 
National Labor Relations Board 

Fourth Region 
615 Chestnut Street, Suite 710 

Philadelphia, Pennsylvania  19106 
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Kelly Services, Inc. and T. Jason Noye.  Case 04–CA–
171036 

December 12, 2019 

DECISION AND ORDER 

BY CHAIRMAN RING AND MEMBERS MCFERRAN, 
KAPLAN, AND EMANUEL 

On May 23, 2017, Administrative Law Judge Robert 
A. Giannasi issued the attached decision.  The Respond-
ent filed exceptions and a supporting brief, the General 
Counsel and the Charging Party filed answering briefs, 
and the Respondent filed a reply brief. 

The National Labor Relations Board has considered 
the decision and the record in light of the exceptions and 
briefs and has decided to affirm the judge’s rulings, find-
ings, and conclusions1 only to the extent consistent with 
this Decision and Order.2 

On March 30, 2017, pursuant to Section 102.35(a)(9) 
of the Board’s Rules and Regulations, the parties submit-
ted a joint motion and stipulation of facts, in which they 
jointly moved to waive a hearing and authorize the judge 
to issue a decision based on the stipulation of facts and 
the parties’ briefs.  By order dated March 31, 2017, 
Judge Giannasi granted the parties’ joint motion.  Based 

 
1  Applying the Board’s decisions in D. R. Horton, Inc., 357 NLRB 

2277 (2012), enf. denied in relevant part 737 F.3d 344 (5th Cir. 2013), 
and Murphy Oil USA, Inc., 361 NLRB 774 (2014), enf. denied in rele-
vant part 808 F.3d 1013 (5th Cir. 2015), the judge found that the Re-
spondent violated Sec. 8(a)(1) of the Act by maintaining and enforcing 
a mandatory arbitration policy that requires employees, as a condition 
of employment, to waive their rights to pursue class or collective ac-
tions involving employment-related claims in all forums, whether arbi-
tral or judicial.  On May 21, 2018, the Supreme Court issued a decision 
in Epic Systems Corp. v. Lewis, 584 U.S. __, 138 S. Ct. 1612, a consol-
idated proceeding including review of court decisions below in Lewis v. 
Epic Systems Corp., 823 F.3d 1147 (7th Cir. 2016), Morris v. Ernst & 
Young, LLP, 834 F.3d 975 (9th Cir. 2016), and Murphy Oil USA, Inc. v. 
NLRB, 808 F.3d 1013 (5th Cir. 2015).  Epic Systems concerned the 
issue, common to all three cases, whether employer-employee agree-
ments that contain class- and collective-action waivers and require 
individualized arbitration violate the Act.  Id. at __, 138 S. Ct. at 1619–
1621, 1632.  The Supreme Court held that such employment agree-
ments do not violate the Act and that the agreements must be enforced 
as written pursuant to the Federal Arbitration Act (FAA).  Id. at 1619, 
1632.  In light of the Supreme Court’s decision in Epic Systems, which 
overrules the Board’s holding in Murphy Oil USA, Inc., we conclude 
that the complaint allegation that the arbitration agreement is unlawful 
based on Murphy Oil must be dismissed. 

2  We shall modify the recommended Order to conform to the viola-
tions found and in accordance with Excel Container, Inc., 325 NLRB 
17 (1997).  We shall substitute a new notice to conform to the Order as 
modified. 

on the factual stipulations, the parties agreed that the 
legal issue to be resolved was, in relevant part, whether 
the Respondent’s maintenance of a mandatory arbitration 
agreement violates Section 8(a)(1) of the Act because it 
“interferes with and restricts employee[s’] access to 
Board processes by prohibiting [them] from receiving 
backpay or other monetary compensation through Board 
proceedings.”  The judge answered that question in the 
affirmative, and we agree for the reasons set forth be-
low.3    

Since on or about September 5, 2015, the Respondent 
has maintained, as a condition of employment for all 
employees, a corporate-wide policy called the Dispute 
Resolution and Mutual Agreement to Binding Arbitration 
(“arbitration agreement” or “agreement”).  In pertinent 
part, the agreement contains the following provisions: 

1.  Agreement to Arbitrate.  Kelly Services, Inc. 
(“Kelly Services”) and I agree to use binding arbitra-
tion, instead of going to court, for any “Covered 
Claims” that arise between me and Kelly Services, its 
related and affiliated companies, and/or any current or 
former employee of Kelly Services or any related or af-
filiated company. 

 

2.  Claims Subject to Agreement.  The “Covered 
Claims” under this Agreement shall include all com-
mon-law and statutory claims relating to my employ-
ment, including, but not limited to, any claim for 
breach of contract, unpaid wages, wrongful termina-

 
3  The judge also found that the agreement violated Sec. 8(a)(1) be-

cause it was ambiguous as to whether employees retained the right to 
file charges with the Board.  In our view, that finding is outside the 
scope of the stipulated issue; therefore, we do not pass on it.  We ex-
press no opinion whether Ralph’s Grocery Co., 363 NLRB No. 128 
(2016), on which the judge and our colleague rely, was correctly decid-
ed, but we note that the parties in that case broadly stipulated that the 
issue to be decided was whether the employer’s maintenance of the 
arbitration agreement “violate[d] . . . the Act because employees would 
reasonably conclude that [its] provisions . . . preclude them from filing 
unfair labor practice charges with the Board . . . .”   Id., slip op. at 8 fn. 
20 (Member Miscimarra, concurring in part and dissenting in part).  
Here, in contrast, the stipulated issue is much narrower:  whether the 
arbitration agreement interferes with employees’ access to the Board in 
a particular way.      

Member McFerran would affirm the judge’s finding on this point.  
In her view, the stipulation fairly encompasses the question whether the 
arbitration policy interfered with employees’ right to file charges.  As 
her colleagues recognize, an express limit on employees’ ability to 
obtain a Board remedy reasonably inhibits those employees from filing 
charges at all.  See, e.g., Ralph’s Grocery Co., 363 NLRB No. 128, slip 
op. at 2 (2016) (policy language stating that arbitration was the “sole 
and exclusive remedy” for covered disputes reasonably cast doubt on 
employees’ ability to file unfair labor practice charges, notwithstanding 
additional policy language purporting to preserve access to the Board).  
That connection suffices both to bring the charge-filing issue within the 
scope of the stipulated issue and to affirm the judge’s finding.    
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tion, unfair competition, and for violation of laws for-
bidding discrimination, harassment, and retaliation on 
the basis of race, color, religion, gender, age, national 
origin, disability, and any other protected status.  I un-
derstand and agree that arbitration is the only fo-
rum for resolving Covered Claims, and that both 
Kelly Services and I hereby waive the right to a trial 
before a judge or jury in federal or state court in fa-
vor of arbitration for Covered Claims.  [Emphasis in 
original.] 

 

3.  Exclusions from Agreement.  The Covered Claims 
under this Agreement do not include claims for em-
ployee benefits pursuant to Kelly Services’ ERISA 
plans, worker’s compensation claims, unemployment 
compensation claims, unfair competition claims, and 
solicitation claims.  Any claim that cannot be required 
to be arbitrated as a matter of law also is not a Covered 
Claim under this Agreement.  Furthermore, nothing in 
this Agreement prohibits me or Kelly Services from 
seeking emergency or temporary injunctive relief in a 
court of law in accordance with applicable law (how-
ever, after the court has issued a ruling concerning the 
emergency or temporary injunctive relief, both I and 
Kelly Services are required to submit the dispute to ar-
bitration pursuant to this Agreement).  I also understand 
that I am not barred from filing an administrative 
charge with such governmental agencies as the Nation-
al Labor Relations Board ("NLRB"), the Department of 
Labor ("DOL"), and the Equal Employment Oppor-
tunity Commission ("EEOC") or similar state agencies, 
but I understand that I am giving up the opportunity to 
recover monetary amounts from such charges (e.g., 
NLRB or EEOC).  In other words, I must pursue any 
claim for monetary relief through arbitration under this 
Agreement. [Italics added.] 

 

The Judge’s Findings 
The judge found, in relevant part, that the agreement’s 

restriction on monetary relief violated Section 8(a)(1) by 
precluding full recourse to the Board.  He reasoned that it 
was difficult to envision how the Board could be pre-
cluded from exercising its full statutory powers, includ-
ing its remedial authority, once its processes have been 
invoked.  The judge noted that the Board’s remedies of-
ten provide for backpay to make employees whole, and 
that backpay is “a specific statutory remedy set forth in 
Section 10(c) of the Act.”  The judge also observed that 
“[b]ecause the Board enforces public, not private, rights, 
it is doubtful that any private rule could preclude the 
Board from providing a monetary remedy authorized by 
a statute of the United States.”   

The Parties’ Arguments 
The Respondent argues that the section of the agree-

ment’s Exclusions paragraph that prohibits employees 
from recovering backpay or other monetary compensa-
tion through Board proceedings is lawful because (1) 
although Board law prohibits restricting access to the 
Board’s processes, backpay is a remedy, not a process; 
(2) claims arising under a statute can be resolved through 
arbitration; (3) Section 10(a) of the Act recognizes the 
existence of agreed-upon methods of resolving unfair 
labor practices, and Section 9(a) preserves employees’ 
right, as individuals, to present and adjust grievances at 
any time; (4) Board precedent embraces deferral to arbi-
tration; and (5) Board practices allow for Board and non-
Board settlements, which are the outcome of negotiations 
and which often result in discriminatees’ receiving less 
than full backpay. 

The General Counsel and the Charging Party argue 
that the waiver of the right to a monetary recovery 
through Board proceedings and the requirement that em-
ployees “pursue any claim for monetary relief through 
arbitration under this Agreement” would lead reasonable 
employees to believe that filing unfair labor practice 
charges with the Board is futile.  They further argue that 
the Board’s remedies for unfair labor practices are not 
separate from, but are part and parcel of, the Board’s 
processes.  Finally, they dispute the Respondent’s con-
tentions that the Board’s deferral and settlement policies 
support a finding that the Exclusions paragraph is lawful. 

Applicable Law 
The judge analyzed the arbitration agreement under 

Lutheran Heritage Village-Livonia, 343 NLRB 646 
(2004), which was extant law at the time the judge issued 
his decision.  However, in Boeing Co., 365 NLRB No. 
154 (2017), the Board overruled the “reasonably con-
strue” prong of Lutheran Heritage and held that in con-
sidering whether an employer has lawfully maintained a 
facially neutral policy, rule, or handbook provision, the 
Board will evaluate (1) the nature and extent of the rule’s 
potential impact on NLRA rights, and (2) legitimate jus-
tifications associated with the rule.  Id., slip op. 3.  In so 
doing, the Board will “‘strike the proper balance between 
. . . asserted business justifications and the invasion of 
employee rights in light of the Act and its policy,’” view-
ing the rule from the employees’ perspective.  Id. (quot-
ing NLRB v. Great Dane Trailers, Inc., 388 U.S. 26, 33–
34 (1967) (emphasis omitted).  “As the result of this bal-
ancing, . . . the Board will delineate three categories” of 
work rules: 
 

• Category I will include rules that the Board des-
ignates as lawful to maintain, either because (i) 
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the rule, when reasonably interpreted, does not 
prohibit or interfere with the exercise of NLRA 
rights; or (ii) the potential adverse impact on 
protected rights is outweighed by justifications 
associated with the rule . . . . 

 

• Category 2 will include rules that warrant indi-
vidualized scrutiny in each case as to whether 
the rule would prohibit or interfere with NLRA 
rights, and if so, whether any adverse impact on 
NLRA-protected conduct is outweighed by le-
gitimate justifications. 

 

• Category 3 will include rules that the Board will 
designate as unlawful to maintain because they 
would prohibit or limit NLRA-protected con-
duct, and the adverse impact on NLRA rights is 
not outweighed by justifications associated with 
the rule. 

 

Id., slip op. at 3–4 (emphasis in original). 
Recently, in Prime Healthcare Paradise Valley, LLC, 

368 NLRB No. 10 (2019), the Board applied Boeing and 
found that although the arbitration agreement at issue did 
not explicitly prohibit the filing of a charge, “when rea-
sonably interpreted, [it] interfere[d] with the exercise of 
the right to file charges with the Board.”  Id., slip op. at 
6.  Further, the Board concluded that “as a matter of law, 
there is not and cannot be any legitimate justification for 
provisions, in an arbitration agreement or otherwise, that 
restrict employees’ access to the Board or its processes.”  
Id.  Finally, the Board placed provisions that restrict em-
ployees’ access to the Board by making arbitration the 
exclusive forum for the resolution of all claims in Boeing 
Category 3, which designates rules and policies that are 
unlawful to maintain.  Id. at 7. 

Analysis 
We find that the Respondent’s arbitration agreement is 

unlawful on two grounds.  First, applying Boeing and 
Prime Healthcare, we find that the agreement restricts 
access to the Board and its processes by prohibiting em-
ployees from receiving backpay or other monetary com-
pensation through Board proceedings.4  For this reason, 
the agreement violates Section 8(a)(1) as alleged.  Sec-
ond, the agreement is contrary to policies embedded in 
Section 10 of the Act.  It impermissibly seeks to limit the 
Board in effectuating the policies of the Act, in the pub-
lic interest, through the exercise of its remedial powers 
under Section 10(c).  Moreover, because the agreement 
seeks to limit the Board’s exercise of its remedial powers 

 
4  Member McFerran acknowledges that Boeing is currently govern-

ing law and joins the majority for institutional reasons, but she adheres 
to and reiterates her dissent in that case. 

and those powers are part of the Board’s broader power 
to prevent unfair labor practices, the agreement is also 
contrary to Section 10(a) of the Act.  We consider these 
grounds in turn. 

Preliminarily, we recognize that the Respondent’s 
agreement differs from the arbitration agreement at issue 
in Prime Healthcare, which, when reasonably interpret-
ed, restricted the filing of charges with the Board by 
making arbitration the exclusive forum for claims arising 
under the NLRA.  In contrast, the agreement at issue here 
expressly allows employees to file charges with the 
Board.5  Recently, we found lawful an arbitration agree-
ment that contained a sufficiently prominent “savings 
clause” preserving employees’ rights to file a Board 
charge or participate in any Board investigation or pro-
ceeding.  Briad Wenco, LLC d/b/a Wendy’s Restaurant, 
368 NLRB No. 72 (2019).  We need not determine, how-
ever, whether the “savings clause” in the instant case 
passes muster under Briad Wenco because the agreement 
at issue here contains other language that renders it mate-
rially different from the arbitration agreement in that 
case.   

The Respondent’s agreement requires employees to 
“giv[e] up the opportunity to recover monetary amounts 
from [unfair labor practice] charges . . . .  In other words, 
[they] must pursue any claim for monetary relief through 
arbitration under this Agreement.”  Under the agreement, 
the Respondent’s employees are prohibited from recover-
ing backpay or other monetary remedies ordered by the 
Board.  In Prime Healthcare, however, we held that 
“Section 7 of the Act protects the right of employees to 
utilize the Board’s processes,” 368 NLRB No. 10, slip 
op. at 4, and the right to utilize those processes includes 
the right to invoke the exercise of the Board’s statutory 
powers under Section 10 of the Act, including its power 
to determine appropriate relief for violations found.  Sec-
tion 10(c) of the Act grants the Board “broad, discretion-
ary” authority to order remedies that will “effectuate the 
policies” of the Act, including backpay.  See 29 U.S.C. 
§160(c); NLRB v. J.H. Rutter-Rex Mfg. Co., 396 U.S. 
258, 262–263 (1969) (citing Fibreboard Paper Products 
Corp. v. NLRB, 379 U.S. 203, 216 (1964)).  By making it 
impossible to receive Board-ordered backpay, the 
agreement interferes with employees’ access to this as-
pect of the Board’s processes.   

Moreover, we agree with the General Counsel and 
Charging Party that because the agreement makes it im-
possible to obtain a monetary remedy from the Board, it 
undermines the incentive to file a charge in the first 

 
5  On the other hand, by prohibiting employees from securing any 

monetary remedy from the Board, the agreement removes much of the 
incentive to file a charge in the first place. 
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place, notwithstanding language in the agreement that 
employees are not barred from doing so.  And for the 
reasons we explained in Prime Healthcare, any interfer-
ence with Board charge filing is unacceptable because 
without a charge, the Board is powerless to issue com-
plaint.  See 368 NLRB No. 10, slip op. at 4-5; Nash v. 
Florida Industrial Commission, 389 U.S. 235, 238 
(1967) (“Implementation of the Act is dependent upon 
the initiative of individual persons who must . . . invoke 
its sanctions through filing an unfair labor practice 
charge.”); NLRB v. Industrial Union of Marine & Ship-
building Workers, 391 U.S. 418, 424 (1968) (“The policy 
of keeping people ‘completely free from coercion’ [] 
against making complaints to the Board is . . . important 
in the functioning of the Act as an organic whole.”) 
(quoting Nash, 389 U.S. at 238).  For this reason as well, 
we find that the agreement interferes with employees’ 
access to the Board and its processes.      

Even assuming that under the Respondent’s agree-
ment, arbitrators would invariably award employees the 
same compensation the Board would order,6 employees’ 
right to utilize the Board’s processes would still be im-
paired.  A Board order awarding backpay is enforceable 
in the Federal courts of appeals, and a court-enforced 
Board order may furnish the basis for a petition to hold a 
noncomplying employer in civil contempt.  Under the 
Respondent’s agreement, employees would not have the 
benefit of these further processes. 

For these reasons, the language in the Exclusions para-
graph at issue here belongs squarely within Category 3 of 
Boeing because, as we stated in Prime Healthcare, “it 
significantly impair[s] employee rights, the free exercise 
of which is vital to the implementation of the statutory 
scheme established by Congress in the National Labor 
Relations Act[, and n]o legitimate justification out-
weighs, or could outweigh, the adverse impact of such 
provisions on employee rights and the administration of 
the Act.”  Id., slip op. at 7. 

Additionally, the agreement’s prohibition on employ-
ees receiving Board-ordered remedies also carries with it 
a reciprocal limitation on the Board’s exercise of its 
power to award those remedies:  even if the filing of a 

 
6  The arbitration agreement does not state that the remedies availa-

ble under that agreement would differ from those available pursuant to 
the statutes under which claims submitted to arbitration would arise, 
including the NLRA, and we do not assume that such statutory reme-
dies are unavailable in the Respondent’s arbitral forum.  We do note, 
however, that if and to the extent they are, the arbitration agreement 
would present another difficulty, since the Federal Arbitration Act does 
not compel enforcement of arbitration agreements that require a pro-
spective waiver of a party’s right to pursue statutory remedies.  See 
American Express Co. v. Italian Colors Restaurant, 570 U.S. 228, 235-
236 (2013) (citing Mitsubishi Motors Corp. v. Soler Chrysler-
Plymouth, Inc., 473 U.S. 614, 637 fn. 19 (1985)).     

charge ultimately resulted in a Board-ordered backpay 
remedy, the Board would order that remedy in vain if the 
charging party cannot accept it.  Further, this limitation is 
not a merely private matter affecting only the private 
rights of the Respondent’s employees.  Although a back-
pay remedy compensates employees for losses caused by 
unfair labor practices, Board-awarded backpay is unlike 
court-awarded damages in litigation.  In the latter, plain-
tiffs seek to vindicate private rights by securing compen-
sation for their injuries, including lost income resulting 
from employment discrimination.  In contrast, Board 
proceedings, and Board-ordered remedies, serve a public 
purpose.  Section 10(c) of the Act empowers the Board, 
among other things, to require violators “to take such 
affirmative action including reinstatement of employees 
with . . . backpay, as will effectuate the policies of this 
Act” (emphasis added).  In turn, Section 1 of the Act de-
clares it “to be the policy of the United States to elimi-
nate the causes of certain substantial obstructions to the 
free flow of commerce and to mitigate and eliminate 
these obstructions when they have occurred . . . by pro-
tecting the exercise by workers” of their rights under 
Section 7 of the Act.  Consistent with these statutory 
provisions, the Supreme Court has recognized that 
“[m]aking . . . workers whole for losses suffered on ac-
count of an unfair labor practice is part of the vindication 
of the public policy which the Board enforces.”  Phelps 
Dodge Corp. v. NLRB, 313 U.S. 177, 197 (1941); see 
also NLRB v. Mastro Plastics Corp., 354 F.2d 170, 175 
(2d Cir. 1965) (stating that Board-ordered backpay “has 
the twofold purpose of reimbursing employees for actual 
losses suffered as a result of a discriminatory discharge 
and of furthering the public interest in deterring such 
discharges”).7  And the Board itself has long recognized 
that it performs its function “in the public interest and not 
in vindication of private rights.”  Robinson Freight Lines, 
117 NLRB 1483, 1485 (1957).  It is therefore apparent 
that the Exclusions paragraph of the Respondent’s arbi-
tration agreement does not merely entail loss of access 
by employees to Board-ordered monetary remedies.  It 
also constitutes an attempt to limit the Board’s exercise 
of its powers in the public interest under Section 10(c) of 
the Act.8 

 
7  See also Amalgamated Utility Workers v. Consolidated Edison Co. 

of New York, 309 U.S. 261, 265 (1940) (“The Board as a public agency 
acting in the public interest, not any private person or group, not any 
employee or group of employees, is chosen as the instrument to assure 
protection from the described unfair conduct in order to remove ob-
structions to interstate commerce.”). 

8  We are aware that arbitration agreements often contain provisions, 
like the one at issue here, that make damages recoverable in the arbitral 
forum only.  But such a provision as applied to the Board raises issues 
that do not arise with respect to other Federal agencies, such as the 
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Moreover, the Board’s remedial powers are an aspect 
of its broader power to prevent unfair labor practices, and 
Congress has provided that this broader power “shall not 
be affected by any other means of adjustment or preven-
tion that has been or may be established by agreement, 
law, or otherwise.”  Sec. 10(a) of the Act (emphasis add-
ed).  Accordingly, the portion of the Exclusions para-
graph at issue here contravenes Section 10(a) as well as 
Section 10(c).  

Based on the foregoing, we find that the Exclusions 
paragraph of the Respondent’s arbitration agreement is 
unlawful because it restricts employees’ access to the 
Board and its processes, it purports to circumscribe the 
exercise of the Board’s remedial powers in the public 
interest under Section 10(c) of the Act, and it seeks to 
limit the Board’s power to prevent unfair labor practices 
contrary to Section 10(a) of the Act.  Inherent in these 
findings are both our rejection of the Respondent’s ar-
guments that backpay is a “remedy, not a Board pro-
cess,” and our understanding that Section 10(a) of the 
Act recognizes the existence of agreed-upon methods of 
resolving unfair labor practices.  Indeed, as shown, Sec-
tion 10(a) militates against the Respondent’s position.9 

We find equally unavailing the Respondent’s reliance 
on Section 9(a) of the Act.  That section preserves the 
individual right of an employee to present a grievance 
directly to the employer despite being represented by an 
exclusive collective-bargaining representative and de-

 
Equal Employment Opportunity Commission (EEOC) or the Wage and 
Hour Division of the Department of Labor (WHD).  This stems from 
the fact that laws administered by these agencies (such as Title VII of 
the Civil Rights Act and the Fair Labor Standards Act) provide ag-
grieved individuals a private right of action and vindicate private rights 
in addition to public rights; whereas there is no private right of action 
under the NLRA, and the General Counsel litigates a charging party’s 
claim—if he deems it to have merit—“in the public interest and not in 
vindication of private rights.”  Robinson Freight Lines, supra.  Thus, as 
applied to claims within the purview of the EEOC or WHD, a provision 
like the one at issue here merely substitutes an arbitral for a judicial 
forum as the venue within which to seek a private monetary remedy.  
But as applied to claims arising under the NLRA, the Respondent’s 
agreement substitutes a private remedy for one that Congress intended 
would primarily serve the public interest, and an arbitral remedy for 
one ordered by the Board as the “instrument” created by Congress “to 
assure protection from . . . unfair conduct in order to remove obstruc-
tions to interstate commerce.”  Amalgamated Utility Workers, supra.  

9  We have no quarrel with the Respondent’s contention that claims 
arising under a statute can be resolved through arbitration.  It is not the 
fact that the Respondent’s agreement requires claims arising under the 
Act to be arbitrated that renders it unlawful.  The arbitration agreement 
at issue in Briad Wenco, supra, also required as much, but that agree-
ment was found lawful based on a sufficiently prominent “savings 
clause” that preserved employees’ rights to file a Board charge or par-
ticipate in any Board investigation or proceeding.  The Respondent’s 
agreement also contains a savings clause, which is not at issue.  Never-
theless, for the reasons explained above, we have found that the agree-
ment as currently drafted may not be lawfully maintained.   

spite the existence of a collectively-bargained agreement, 
so long as certain conditions are met.  It has nothing to 
do with an arbitration agreement between an employer 
and its unrepresented employees and is therefore inappo-
site to the Exclusions paragraph.   

Finally, we reject the Respondent’s attempts to justify 
the Exclusions paragraph based on the Board’s discre-
tionary practice of deferring to arbitration10 and its prac-
tice of permitting parties to settle unfair labor practice 
charges.  Nothing in that paragraph or elsewhere in the 
arbitration agreement allows for Board review of an arbi-
tral decision; to the contrary, the agreement provides for 
“binding” arbitration.  In contrast, under its deferral 
precedent, the Board has long and consistently reserved 
to itself the right to review arbitral decisions to ensure 
certain criteria have been met.  See Babcock & Wilcox 
Construction Co., 361 NLRB 1127 (2014) (postarbitral 
deferral); Olin Corp., 268 NLRB 573 (1984) (same); 
Spielberg Mfg. Co., 112 NLRB 1080 (1955) (same); Col-
lyer Insulated Wire, 192 NLRB 837 (1971) (providing 
for pre-arbitral deferral but retaining jurisdiction to en-
sure conformity with the standards set forth in Spiel-
berg).11  In the case of settlements, the settling parties 
effectively negotiate a resolution, but the Board retains 
jurisdiction and applies a reasonableness standard to en-
sure the vindication of Section 7 rights.  See Independent 
Stave, 287 NLRB 740 (1987).  The procedures set forth 
in the Respondent’s arbitration agreement, and imposed 
as a condition of employment, are not analogous.12   

Accordingly, we find that the Respondent violated 
Section 8(a)(1) of the Act by maintaining the arbitration 
agreement. 

 
10  The Board’s policy of deferring to certain labor arbitration deci-

sions is informed by Section 203(d) of the Labor-Management Rela-
tions Act, which states that “[f]inal adjustment by a method agreed 
upon by the parties is declared to be the desirable method for settlement 
of grievance disputes arising over the application or interpretation of an 
existing collective-bargaining agreement.” 29 U.S.C. §173(d).  Here, 
there is no collective-bargaining agreement to apply or interpret.   

11  In Babcock & Wilcox the Board changed the standards under 
which arbitral decisions are reviewed and shifted the burden of proof 
from the opponent to the proponent of deferral, overruling Olin and 
Spielberg.  We are willing to reconsider Babcock & Wilcox in a future 
appropriate case. 

12  The Respondent’s observation that particular backpay amounts 
may be “subject to negotiation” both inside and outside of the Board’s 
processes misses the point.  The Respondent’s agreement is unlawful 
because it restricts employees’ access to the Board’s processes, includ-
ing Board-ordered monetary remedies, and in doing so, effectively 
restricts the Board’s remedial authority.  That negotiation of specific 
remedial amounts may occur in settlement discussions once the Board’s 
processes have been engaged plainly does not justify precluding em-
ployees’ full access to those processes. 
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AMENDED CONCLUSIONS OF LAW 
1.  The Respondent violated Section 8(a)(1) of the Act 

by maintaining a mandatory arbitration policy that bars 
or restricts the right of employees to obtain remedies, 
including backpay where appropriate, from the National 
Labor Relations Board. 
2.  The above violation constitutes an unfair labor prac-
tice within the meaning of the Act. 

ORDER 
The Respondent, Kelly Services, Inc., East Brunswick, 

New Jersey, its officers, agents, successors, and assigns, 
shall 

1.  Cease and desist from 
(a)  Maintaining a mandatory arbitration policy that 

bars or restricts the right of employees to recover back-
pay or other monetary remedies from the National Labor 
Relations Board. 

(b)  In any like or related manner interfering with, re-
straining, or coercing employees in the exercise of the 
rights guaranteed them by Section 7 of the Act. 

2.  Take the following affirmative action necessary to 
effectuate the policies of the Act. 

(a)  Rescind the Dispute Resolution and Mutual 
Agreement to Binding Arbitration, or revise it to make it 
clear to employees that the Agreement does not consti-
tute a waiver of their right to recover backpay or other 
monetary remedies from the National Labor Relations 
Board.  

(b)  Notify all current and former employees who were 
required to sign or otherwise became bound to the Dis-
pute Resolution and Mutual Agreement to Binding Arbi-
tration in any form that it has been rescinded or revised 
and, if revised, provide them a copy of the revised 
agreement. 

(c)  Within 14 days after service by the Region, post at 
all facilities where the Dispute Resolution and Mutual 
Agreement to Binding Arbitration applies copies of the 
attached notice marked “Appendix.”13  Copies of the 
notice, on forms provided by the Regional Director for 
Region 4, after being signed by the Respondent’s author-
ized representative, shall be posted by the Respondent 
and maintained for 60 consecutive days in conspicuous 
places including all places where notices to employees 
are customarily posted.  In addition to physical posting of 
paper notices, the notices shall be distributed electroni-
cally, such as by email, posting on an intranet or an in-

 
13  If this Order is enforced by a judgment of the United States court 

of appeals, the words in the notice reading “Posted by Order of the 
National Labor Relations Board” shall read “Posted Pursuant to a 
Judgment of the United States Court of Appeals Enforcing an Order of 
the National Labor Relations Board.” 

ternet site, and/or other electronic means, if the Respond-
ent customarily communicates with its employees by 
such means.  Reasonable steps shall be taken by the Re-
spondent to ensure that the notices are not altered, de-
faced, or covered by any other material.  If the Respond-
ent has gone out of business or closed any facility in-
volved in these proceedings, the Respondent shall dupli-
cate and mail, at its own expense, a copy of the notice to 
all current employees and former employees employed 
by the Respondent at the closed facility or facilities at 
any time since September 5, 2015. 

(d)  Within 21 days after service by the Region, file 
with the Regional Director for Region 4 a sworn certifi-
cation of a responsible official on a form provided by the 
Region attesting to the steps that the Respondent has 
taken to comply. 

Dated, Washington, D.C.  December 12, 2019 
 
______________________________________ 
John F. Ring,                            Chairman 
 
 
______________________________________ 
Lauren McFerran,               Member 
 
 
______________________________________ 
Marvin E. Kaplan,                              Member 
 
 
________________________________________ 
William J. Emanuel   Member 

 
 

(SEAL)            NATIONAL LABOR RELATIONS BOARD 
 

APPENDIX 
NOTICE TO EMPLOYEES 

POSTED BY ORDER OF THE 
NATIONAL LABOR RELATIONS BOARD 

An Agency of the United States Government 
 

The National Labor Relations Board has found that we 
violated Federal labor law and has ordered us to post and 
obey this notice. 

FEDERAL LAW GIVES YOU THE RIGHT TO 
Form, join, or assist a union 
Choose representatives to bargain with us on 

your behalf 
Act together with other employees for your bene-

fit and protection 
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Choose not to engage in any of these protected 
activities. 

 

WE WILL NOT maintain a mandatory arbitration policy 
that bars or restricts your right to recover backpay or 
other monetary remedies from the National Labor Rela-
tions Board. 

WE WILL NOT in any like or related manner interfere 
with, restrain or coerce you in the exercise or the rights 
listed above. 

WE WILL rescind the Dispute Resolution and Mutual 
Agreement to Binding Arbitration, or revise it to make 
clear to all employees that the agreement does not restrict 
their right to recover backpay or other monetary reme-
dies from the National Labor Relations Board. 

WE WILL notify all current and former employees who 
were required to sign or otherwise became bound to the 
Dispute Resolution and Mutual Agreement to Binding 
Arbitration in any form that it has been rescinded or re-
vised and, if revised, WE WILL provide them a copy of the 
revised agreement. 

KELLY SERVICES, INC. 
 

The Board’s decision can be found at 
www nlrb.gov/case/04-CA-171036 or by using the QR 
code below.  Alternatively, you can obtain a copy of the 
decision from the Executive Secretary, National Labor 
Relations Board, 1015 Half Street, S.E., Washington, 
D.C. 20570, or by calling (202) 273-1940. 
 

 
 

Lea Alvo-Sadiky, Esq., for the General Counsel. 
Gerald L. Maatman, Jr., Esq. (Seyfarth Shaw LLP), for the 

Respondent. 
Marielle Macher, Esq., for the Charging Party. 

DECISION 

STATEMENT OF THE CASE 
ROBERT A. GIANNASI, Administrative Law Judge. This case 

was submitted to me by virtue of a joint motion and stipulation 
pursuant to Section 102.35(a)(9) of the Board’s Rules and Reg-
ulations.  The complaint alleges that Respondent violated Sec-
tion 8(a)(1) of the Act by maintaining as a condition of em-
ployment for all employees an arbitration agreement that (1) 
requires employees to waive their right to maintain class or 
collective actions in all forums, whether arbitrator or judicial, 

with respect to their wages, hours or other terms and conditions 
of employment; and (2) restricts employee access to Board 
processes by prohibiting employees from receiving back pay or 
other monetary compensation through Board proceedings.  
Respondent filed an answer denying the essential allegations in 
the complaint.  All parties filed briefs in support of their posi-
tions.1  

Based on the stipulation and the stipulated record, as well as 
the briefs of the parties, I make the following 

FINDINGS OF FACT 

I.  JURISDICTION 
Respondent is a corporation with facilities located through-

out the United States, including an office and place of business 
in East Brunswick, New Jersey, and has been engaged in 
providing temporary staffing to employers.  In conducting its 
operations during the past 12-month period, Respondent pro-
vided services valued in excess of $50,000 to customers located 
outside the State of New Jersey.  At all times, Respondent has 
been an employer engaged in commerce within the meaning of 
Section 2(2), (6), and (7) of the Act. 

II.  ALLEGED UNFAIR LABOR PRACTICES 
Since at least September 5, 2015, Respondent, on a corpo-

rate-wide basis, has maintained as a condition of employment 
for all employees a “Dispute Resolution and Mutual Agreement 
to Binding Arbitration” (herein Arbitration Agreement, and in 
the record as Joint Exhibit 6) which includes, inter alia, the 
following provisions:   

 
1.  Agreement to Arbitrate.  Kelly Services, Inc. (“Kelly 
Services”) and I agree to use binding arbitration instead of go-
ing to court, for any “Covered claims that arise between me 
and Kelly Services, its related and affiliated companies, 
and/or any current or former employee of Kelly Services or 
any related or affiliated company. 
2.  Claims Subject to Agreement.  The “Covered Claims” 
under this Agreement shall include all common-law and statu-
tory claims relating to my employment, including, but not 
limited to, any claim for breach of contract, unpaid wages, 
wrongful termination, unfair competition, and for violation of 
laws forbidding discrimination, harassment, and retaliation on 
the basis of race, color, religion, gender, age, national origin, 
disability, and any other protected status.  I understand and 
agree that arbitration is the only forum for resolving Cov-
ered Claims, and that both Kelly Services and I hereby 
waive the right to a trial before a judge or jury in federal 
or state court in favor of arbitration for Covered Claims. 
(Emphasis in original) 
 
3.  Exclusions from Agreement.  The Covered Claims under 
this Agreement do not include claims for employee benefits 
pursuant to Kelly Services’ ERISA plans, workers’ compen-
sation claims, unemployment compensation claims, unfair 

 
1  The parties agreed that their Stipulation of Facts, with attached ex-

hibits, constitutes the entire record in this case and that no oral testimo-
ny is necessary or desired. 
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competition claims, and solicitation claims.  Any claim that 
cannot be required to be arbitrated as a matter of law also is 
not a Covered Claim under this Agreement.  Furthermore, 
nothing in this Agreement prohibits me or Kelly Services 
from seeking emergency or temporary injunctive relief in a 
court of law in accordance with applicable law (however, af-
ter the court has issued a ruling concerning the emergency or 
temporary injunctive relief, both I and Kelly Services are re-
quired to submit the dispute to arbitration pursuant to this  
Agreement).  I also understand that I am not barred from fil-
ing an administrative charge with such governmental agencies 
as the National Labor Relations Board (“NLRB”), the De-
partment of Labor (“DOL”) and the Equal Employment Op-
portunity Commission (“EEOC”) or similar state agencies, 
but I understand that I am giving up the opportunity to recover 
monetary amounts from such charges (e.g., NLRB or EEOC).  
In other words, I must pursue any claim for monetary relief 
through arbitration under this Agreement. 
 
8.  Waiver of Class and Collective Claims.  Both Kelly Ser-
vices and I also agree that all claims subject to this agreement 
will be arbitrated only on an individual basis, and that both 
Kelly Services and I waive the right to participate in or re-
ceive money or any other relief from any class, collective, or 
representative proceeding.  No party may bring a claim on 
behalf of other individuals, and no Arbitrator hearing any 
claim under this agreement may: (i) combine more than one 
individual’s claim or claims into a single case; (ii) order, re-
quire, participate in or facilitate production of class-wide con-
tact information or notification of others of potential claims; 
or (iii) arbitrate any form of class, collective, or representative 
proceeding. 
 
16.  Savings Clause & Conformity Clause.  If any provision 
of this Agreement is determined to be unenforceable or in 
conflict with a mandatory provision of applicable law, it shall 
be construed to incorporate any mandatory provision and/or 
the unenforceable or conflicting provision shall be automati-
cally severed and the remainder of the Agreement shall not be 
affected.  Provided, however, that if the Waiver of Class and 
Collective Claims is found to be unenforceable, then any 
claim brought on a class, collective or representative action 
basis must be filed in a court of competent jurisdiction, and 
such court shall be the exclusive form for such claims. 

 
All documents attached as exhibits are true and correct cop-

ies of the documents described.  The parties agree to the au-
thenticity of the exhibits. 

STATEMENT OF ISSUES 
Based on the above factual stipulations, the parties agree that 

the legal issues to be resolved in this matter are whether Re-
spondent’s maintenance of the Arbitration Agreement de-
scribed above violates Section 8(a)(1) of the Act because it (i) 
interferes with Respondent’s employees’ rights to engage in 
protected concerted activity by requiring them to waive their 
right to maintain class or collective actions in all forums, 
whether arbitral or judicial, with respect to their wages, hours 

or other terms and conditions of employment; and (ii) interferes 
with and restricts employees access to Board processes by pro-
hibiting Respondent’s employees from receiving backpay or 
other monetary compensation through Board proceedings. 

ANALYSIS 

Waiver of Collective Actions 
The Board has held that employer rules prohibiting employ-

ees, as a condition of employment, from pursuing collective 
actions in arbitrations or law suits violate Section 8(a)(1) of the 
Act because they interfere with collective rights set forth in 
Section 7 of the Act.  D.R. Horton, Inc., 357 NLRB 2277 
(2012), enf. denied in relevant part, 737 F. 3d 344 (5th Cir. 
2013); and Murphy Oil USA, Inc., 361 NLRB No. 72 (2014) 
enf. denied 808 F. 3d 1013 (5th Cir. 2015), cert. granted 137 
S.Ct. 809 (2017).  See also Lewis v. Epic Systems Corp., 823 
F.3d 1147 (7th Cir. 2016), cert. granted 137 U.S. 809 (2017).  

Paragraph 8 of the Arbitration Agreement, which is a condi-
tion of employment, clearly precludes employees from pursu-
ing employment-related class or collective actions both in arbi-
trations and in court proceedings. Thus, the Board’s rulings in 
D.R. Horton and Murphy Oil require me to find that the Arbi-
tration Agreement violates Section 8(a)(1) of the Act.2   
Restriction Against Filing Board Charges That Could Provide 

Monetary Remedies 
The Board has held that a mandatory arbitration policy such 

as the one in this case discussed above also violates Section 
8(a)(1) if employees “would reasonably believe that the policy 
interferes with their ability to file a Board charge or otherwise 
access the Board’s processes.”  Ralph’s Grocery Co., 363 
NLRB No. 128, slip op. 1 (2016).  In that case, the employer 
argued, as Respondent does here, that another part of the policy 
provided an adequate defense to the alleged violation because it 
permitted employees to file charges with the Board.  But the 
Board rejected that defense because, overall, the policy broadly 
required arbitration for all employment-related disputes, and 
the reference to filing charges made the policy ambiguous.  The 
Board noted that any ambiguity had to be construed against the 
promulgator of the policy, particularly because employees read-
ing the policy are lay people, not lawyers able to make sophis-
ticated distinctions such as those set forth in the policy.  Thus, 
in finding a violation, the Board concluded that employees 
could reasonably read the retention of the right to file Board 
charges as “illusory.”  Id. slip op. 2.  As the Board further stat-
ed (Id. slip op. 3):  

To be meaningful, the right to file charges with the Board 
must entail the rights to have the Board exercise its statutory 
powers under Section 10 of the Act: i.e., to investigate the 
charge, to determine its merits, and to pursue appropriate re-
lief through the Act’s procedures.  An employer may not law-
fully require individual employees to arbitrate unfair labor 

 
2  I am bound by existing Board law unless reversed by the Board it-

self or by the Supreme Court.  See Pathmark Stores, 342 NLRB 378 fn. 
1 (2004).  I am also bound by the Board’s rejection, in Murphy Oil and 
D.R. Horton of the arguments made in Respondent’s brief to me in 
support of the dismissal of this aspect of the complaint. 
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practice claims that would otherwise be resolved by the Board 
under the Act’s procedures.  To do so necessarily interferes 
with employee’s statutory right of access to the Board. 

 
Ralph’s Grocery governs this case.  Here, as in Ralph’s Gro-

cery, the sweep of the broad mandatory arbitration language 
trumps any preservation of the right to file Board charges.  The 
mandatory arbitration language is set off in bold type, unlike 
the rest of the policy.  The ambiguity in the reading of the 
broad overall policy by the lay person employees here is the 
same as it was in Ralph’s Grocery.  Thus, here, as in Ralph’s 
Grocery, the Arbitration Agreement’s token recognition of the 
right to file Board charges is “illusory.”  And the overall 
Agreement can reasonably be read to inhibit the filing of Board 
charges.  See also Lincoln Eastern Management, 364 NLRB 
No. 16, slip op. 2-3 (2016). 

This is an even stronger case for a violation than Ralph’s 
Grocery.  Paragraph 3 of the Arbitration Agreement permits 
employees to file Board charges, as it did in Ralph’s Grocery, 
but it also explicitly prohibits them from recovering money 
damages in a Board proceeding, a restriction that was not pre-
sent in Ralph’s Grocery.  It is difficult to envision how, once 
the Board’s processes have been invoked, the Arbitration 
Agreement could preclude the Board from exercising its full 
statutory powers, including its remedial authority.  The Board’s 
remedies, of course, often provide for back pay to make em-
ployees whole for discrimination and other unfair labor practic-
es found by the Board.  Back pay is a specific statutory remedy 
set forth in Section 10(c) of the Act.  Because the Board en-
forces public, not private, rights, it is doubtful that any private 
rule could preclude the Board from providing a monetary rem-
edy authorized by a statute of the United States.  But the bottom 
line here is that a reasonable reading of the Arbitration Agree-
ment’s prohibition against monetary remedies from the Board 
is an added inhibition against the filing of charges.  Why file a 
charge in a case where back pay is the normal remedy if you 
cannot get monetary relief?  Accordingly, I find that the Arbi-
tration Agreement precludes full recourse to the Board and thus 
violates Section 8(a)(1) of the Act in this additional respect. 

Although it lists four alleged reasons for the legality of the 
Arbitration Agreement, Respondent’s brief does not provide a 
persuasive defense to this part of the complaint. All of its rea-
sons run contrary to Ralph’s Grocery.  Its first reason is hard to 
understand, but, to the extent that it suggests that if “no back 
pay is sought” in a Board proceeding the Arbitration Agree-
ment is “lawful” (Br. 11-12), it fails to account for the re-
striction of a full Board remedy in those cases where back pay 
is a normal remedy.  The second reason—that the Agreement 
allows for the filing of charges (Br. 12-13)—is likewise contra-
ry to the rationale of Ralph’s Grocery that preservation of the 
right to file charges is illusory where the thrust of the unlawful 
policy is to require arbitration in all employment-related dis-
putes.  The significance of Respondent’s third reason—that 
denying statutory back pay relief to employees is permissible 
because back pay is a remedy and not a procedure (Br. 13-
14)—escapes me.  Respondent seems to allege that because a 
backpay remedy is not guaranteed its denial to employees who 
are nevertheless free to file charges does not interfere with 

Board processes.  But, although nothing in life is guaranteed, a 
backpay remedy is the normal remedy where an appropriate 
violation is found and circumstances warrant it.  Nor is there 
any distinction in Board jurisprudence that permits access to 
Board processes and exclusion of Board remedies where ap-
propriate.  This is made clear by the Board’s language in 
Ralph’s Grocery, set forth above, that access to Board process-
es includes the right to ”pursue appropriate relief” through the 
Board. A backpay remedy is thus part of Board processes.  
Respondent final reason—that because deferral to arbitration is 
permitted in some circumstances, it should be permitted here 
(Br. 14-19) is without merit.  As the Board made clear in 
Ralph’s Grocery, deferral to arbitration is a discretionary policy 
of the Board that has been used only when the arbitration provi-
sion has been the result of a collectively bargained agreement, 
which is not the case here.  363 NLRB No. 128, slip op. 3.   

CONCLUSIONS OF LAW 
1.  The Respondent violated Section 8(a)(1) of the Act by 

maintaining and enforcing a mandatory and binding arbitration 
policy which required employees to resolve employment-
related disputes exclusively through individual arbitration pro-
ceedings and to relinquish any right they have to resolve such 
disputes through collective or class action. 

2.  The Respondent violated Section 8(a)(1) of the Act by 
maintaining a mandatory and binding arbitration policy that 
employees reasonably would believe bars or restricts their right 
to file charges and seek remedies, including back pay where 
appropriate, before the National Labor Relations Board. 

3.  The above violations constitute unfair labor practices 
within the meaning of the Act. 

REMEDY 
Having found that the Respondent has engaged in certain un-

fair labor practices, I shall order it to cease and deist therefrom 
and to take certain affirmative actions designed to effectuate the 
policies of the Act.  As I have concluded that the Arbitration 
Agreement is unlawful, the recommended order requires that 
the Respondent revise or rescind it, and advise its employees in 
writing that said rule has been so revised or rescinded.   

On these findings of fact and conclusions of law and on the 
entire record, I issue the following recommended3 

ORDER 
The Respondent, Kelly Services, Inc., its officers, agents, 

successors, and assigns, shall 
1.  Cease and desist from 
(a)  Maintaining or enforcing a mandatory arbitration policy 

that waives the right of employees to maintain class or collec-
tive actions in all forms, whether arbitral or judicial. 

(b)  Maintaining or enforcing a mandatory arbitration policy 
that employees reasonably would believe bars or restricts the 
right of employees to file charges and seek remedies, including 

 
3 If no exceptions are filed as provided by Sec. 102.46 of the Board’s 

Rules and Regulations, the findings, conclusions, and recommended 
Order shall, as provided in Sec. 102.48 of the Rules, be adopted by the 
Board and all objections to them shall be deemed waived for all pur-
poses. 
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backpay where appropriate, before the National Labor Rela-
tions Board. 

(c)  In any like or related manner interfering with, restraining 
or coercing employees in the exercise of the rights guaranteed 
to them by Section 7 of the Act. 

2.  Take the following affirmative action necessary to effec-
tuate the policies of the Act. 

(a)  Rescind or revise the Arbitration Agreement to make it 
clear to employees that the agreement does not constitute a 
waiver in all forums of their right to maintain employment-
related class or collective actions, or to file charges and seek 
remedies, including backpay where appropriate, before the 
National Labor Relations Board. 

(b)  Notify the employees of the rescinded or revised Arbi-
tration Agreement to include providing them a copy of the re-
vised agreement or specific notification that the agreement has 
been rescinded. 

(c)  Within 14 days after service by the Region, post at all 
facilities where the Dispute Resolution and Mutual Agreement 
to Binding Arbitration applied copies of the attached notice 
marked “Appendix.”4  Copies of the notice, on forms provided 
by the Regional Director for Region 4, after being signed by the 
Respondent’s authorized representative, shall be posted by the 
Respondent and maintained for 60 consecutive days in con-
spicuous places including all places where notices to employees 
are customarily posted.  In addition to physical posting of paper 
notices, the notices shall be distributed electronically, such as 
by email, posting on an intranet or an internet site, and/or other 
electronic means, if the Respondent customarily communicates 
with its employees by such means.  Reasonable steps shall be 
taken by the Respondent to ensure that the notices are not al-
tered, defaced, or covered by any other material.  In the event 
that, during the pendency of these proceedings, the Respondent 
has gone out of business or closed any facility involved in these 
proceedings, the Respondent shall duplicate and mail, at its 
own expense, a copy of the notice to all current employees and 
former employees employed by the Respondent at any time 
since March 4, 2016.   

(d)  Within 21 days after service by the Region, file with the 
Regional Director a sworn certification of a responsible official 
on a form provided by the Region attesting to the steps that the 
Respondent has taken to comply. 

Dated, Washington, D.C.  May 23, 2017 
APPENDIX 

NOTICE TO EMPLOYEES 
POSTED BY ORDER OF THE 

NATIONAL LABOR RELATIONS BOARD 
An Agency of the United States Government 

 
The National Labor Relations Board has found that we violated 
Federal labor law and has ordered us to post and obey this no-
tice. 

 
4 If this Order is enforced by a judgment of the United States court 

of appeals, the words in the notice reading “Posted by Order of the 
National Labor Relations Board” shall read “Posted Pursuant to a 
Judgment of the United States Court of Appeals Enforcing an Order of 
the National Labor Relations Board.” 

FEDERAL LAW GIVES YOU THE RIGHT TO 
Form, join, or assist a union 
Choose representatives to bargain with us on your be-

half 
Act together with other employees for your benefit and 

protection 
Choose not to engage in any of these protected activi-

ties. 
 

WE WILL NOT maintain or enforce a mandatory arbitration 
policy that waives your right to maintain class or collective 
actions in all forums, whether arbitral or judicial. 

WE WILL NOT maintain a mandatory arbitration policy that 
you reasonably could believe bars or restricts your right to file 
charges and seek remedies, including back pay where appropri-
ate, before the National Labor Relations Board. 

WE WILL NOT in any like or related manner, interfere with, 
restrain or coerce you in the exercise or the rights guaranteed 
you by Federal labor law. 

WE WILL rescind or revise the Dispute Resolution and Mutu-
al Agreement to Binding Arbitration to make it clear to all em-
ployees that the agreement does not constitute a waiver of their 
right in all forums to maintain class or collective actions and 
does not restrict their right to file charges and seek remedies 
including back pay where appropriate, before the National La-
bor Relations Board. 

WE WILL notify all employees of the rescinded or revised 
Dispute Resolution and Mutual Agreement to Binding Arbitra-
tion, and WE WILL provide them with a copy of the revised 
agreement or specific notification that the agreement has been 
rescinded. 

KELLY SERVICES, INC. 
The Administrative Law Judge’s decision can be found at 

www.nlrb.gov/case/18-CA-142795 or by using the QR code 
below.  Alternatively, you can obtain a copy of the decision 
from the Executive Secretary, National Labor Relations Board, 
1015 Half Street, S.E., Washington, D.C. 20570, or by calling 
(202) 273-1940. 
 

 
 

 



FORM NLRB 4728 (10-13) 
 

         NOTICE TO EMPLOYEES  

POSTED BY ORDER OF THE NATIONAL 
LABOR RELATIONS BOARD 

AN AGENCY OF THE UNITED STATES GOVERNMENT 
 

APPENDIX A 
 

The National Labor Relations Board has found that we violated Federal labor law 
and has ordered us to post and obey this notice. 

FEDERAL LAW GIVES YOU THE RIGHT TO 
• Form, join, or assist a union 
• Choose representatives to bargain with us on your behalf 
• Act together with other employees for your benefit and protection 
• Choose not to engage in any of these protected activities. 
 
WE WILL NOT maintain a mandatory arbitration policy that bars or restricts your right to recover backpay or other 
monetary remedies from the National Labor Relations Board. 
 
WE WILL NOT in any like or related manner interfere with, restrain or coerce you in the exercise or the rights listed 
above. 
 
WE WILL rescind the Dispute Resolution and Mutual Agreement to Binding Arbitration or revise it to make clear 
to all employees that the agreement does not restrict their right to recover backpay or other monetary remedies from 
the National Labor Relations Board. 
 
WE WILL notify all current and former employees who were required to sign or otherwise became bound to the 
Dispute Resolution and Mutual Agreement to Binding Arbitration in any form that it has been rescinded or revised 
and, if revised, WE WILL provide them a copy of the revised agreement 
 

KELLY SERVICES, INC.     
(EMPLOYER) 

 
 

Dated: ______________    By:          
          REPRESENTATIVE         TITLE 
 

The Board’s decision can be found at www.nlrb.gov/case/04-CA-171036 or by using the QR code 
below.  Alternatively, you can obtain a copy of the decision from the Executive Secretary, National Labor Relations 
Board, 1015 Half Street, S.E., Washington, D.C. 20570, or by calling (202) 273-1940. 
 

        
The National Labor Relations Board is an independent Federal agency created in 1935 to enforce the National Labor Relations 
Act. It conducts secret-ballot elections to determine whether employees want union representation and it investigates and 
remedies unfair labor practices by employers and unions. To find out more about your rights under the Act and how to file a 
charge or election petition, you may speak confidentially to any agent with the Board's Regional Office set forth below. You 
may also obtain information from the Board's website: www.nlrb.gov and the toll-free number (844) 762-NLRB (6572). Hearing 
impaired callers who wish to speak to an Agency representative should contact the Federal Relay Service (link is external) 
by visiting its website at https://www.federalrelay.us/tty (link is external), calling one of its toll free numbers and asking its 
Communications Assistant to call our toll free number at 1-844-762-NLRB.   
 

                         THIS IS AN OFFICIAL NOTICE AND MUST NOT BE DEFACED BY ANYONE 
 

This notice must remain posted for 60 consecutive days from the date of posting and must not be altered, defaced, or covered 
by any other material. Any questions concerning this notice or compliance with its provisions may be directed to the above 
Regional Office's Compliance Officer,  
 

NLRB, 100 E. Penn Square, Suite 403, Philadelphia, PA  19107 
(Telephone: 215-597-7601; Facsimile:  215-597-7658), 

(Hours of Operation:  8:30 a.m. to 5:00 p.m.) 
Case 4-CA-171036 

























































   

  
 

            

            

     

 



  

   
 

                 
         

             
              
                

            
               

                
     

                 

   
        
   

          



  

   
 

                            

            
            
                                                         

                 

  

  
 

          





 

   

      Agent’s Direct Dial: (215) 597-5354 

 

      October 21, 2020 

 

VIA E-MAIL AND REGULAR MAIL 

Shireen Y. Wetmore, Esquire 

Seyfarth Shaw LLP 

560 Mission Street, Suite 3100 

San Francisco, CA 94105-2930 
swetmore@seyfarth.com 
 

Re: Kelly Services, Inc. 

 
Case 04-CA-171036 

Dear Ms. Wetmore: 

The above-captioned case has been closed on compliance.  Please note that the closing is 

conditioned upon continued observance of the Board Order. 

Very truly yours, 

 

HAROLD A. MAIER 

Acting Regional Director 

cc: Joseph Gibley, Esquire 

Gibley and McWilliams, P.C. 

524 N. Providence Road 

Media, PA 19063-3056 

 

Kelly Services, Inc 

3 Montage Mountain Road 

Moosic, PA 18507-1754 

 

  

Marielle Macher, Esquire 

Community Justice Project 

c/o T Jason Noye 

118 Locust Street 

Harrisburg, PA 17101-1414 

 

 

 

  

UNITED STATES GOVERNMENT 

NATIONAL LABOR RELATIONS BOARD 

REGION 4 
100 E Penn Square 
Suite 403 
Philadelphia, PA 19107 

Agency Website: www.nlrb.gov 
Telephone: (215)597-7601 
Fax: (215)597-7658 





  

UNITED STATES GOVERNMENT 
NATIONAL LABOR RELATIONS BOARD 

  
Download 

NLRB 
Mobile App 

REGION 20 
901 Market Street, Suite 400 
San Francisco, CA 94103-1738 

Agency Website: www.nlrb.gov 
Telephone: (415)356-5130 
Fax: (415)356-5156 

March 31, 2016 

Kelly Services, Inc. 
999 West Big Beaver Road 
Troy  MI  48084 

Re: Kelly Services, Inc. 
 Case 20-CA-172971 

Dear Sir or Madam: 

Enclosed is a copy of a charge that has been filed in this case.  This letter tells you how to 
contact the Board agent who will be investigating the charge, explains your right to be 
represented, discusses presenting your evidence, and provides a brief explanation of our 
procedures, including how to submit documents to the NLRB. 

Investigator:  This charge is being investigated by Field Attorney JOSEPH 
RICHARDSON whose telephone number is (415)356-5186.  If this Board agent is not available, 
you may contact Supervisory Attorney JENNIFER BENESIS whose telephone number is 
(415)356-5175. 

Right to Representation:  You have the right to be represented by an attorney or other 
representative in any proceeding before us.  If you choose to be represented, your representative 
must notify us in writing of this fact as soon as possible by completing Form NLRB-4701, 
Notice of Appearance.  This form is available on our website, www.nlrb.gov, or from an NLRB 
office upon your request. 

If you are contacted by someone about representing you in this case, please be assured 
that no organization or person seeking your business has any "inside knowledge" or favored 
relationship with the National Labor Relations Board.  Their knowledge regarding this 
proceeding was only obtained through access to information that must be made available to any 
member of the public under the Freedom of Information Act. 

Presentation of Your Evidence:  We seek prompt resolutions of labor disputes.  
Therefore, I urge you or your representative to submit a complete written account of the facts 
and a statement of your position with respect to the allegations set forth in the charge as soon as 
possible.  If the Board agent later asks for more evidence, I strongly urge you or your 
representative to cooperate fully by promptly presenting all evidence relevant to the 
investigation.  In this way, the case can be fully investigated more quickly. 

Full and complete cooperation includes providing witnesses to give sworn affidavits to a 
Board agent, and providing all relevant documentary evidence requested by the Board agent.  
Sending us your written account of the facts and a statement of your position is not enough to be 
considered full and complete cooperation.  A refusal to fully cooperate during the investigation 
might cause a case to be litigated unnecessarily.  
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In addition, either you or your representative must complete the enclosed Commerce 
Questionnaire to enable us to determine whether the NLRB has jurisdiction over this dispute.  If 
you recently submitted this information in another case, or if you need assistance completing the 
form, please contact the Board agent. 

We will not honor any request to place limitations on our use of position statements or 
evidence beyond those prescribed by the Freedom of Information Act and the Federal Records 
Act.  Thus, we will not honor any claim of confidentiality except as provided by Exemption 4 of 
FOIA, 5 U.S.C. Sec. 552(b)(4), and any material you submit may be introduced as evidence at 
any hearing before an administrative law judge.  We are also required by the Federal Records 
Act to keep copies of documents gathered in our investigation for some years after a case closes.  
Further, the Freedom of Information Act may require that we disclose such records in closed 
cases upon request, unless there is an applicable exemption.  Examples of those exemptions are 
those that protect confidential financial information or personal privacy interests. 

Procedures:  We strongly urge everyone to submit all documents and other materials by 
E-Filing (not e-mailing) through our website, www.nlrb.gov.  However, the Agency will 
continue to accept timely filed paper documents.  Please include the case name and number 
indicated above on all your correspondence regarding the charge.  

Information about the Agency, the procedures we follow in unfair labor practice cases 
and our customer service standards is available on our website, www.nlrb.gov or from an NLRB 
office upon your request.  NLRB Form 4541 offers information that is helpful to parties involved 
in an investigation of an unfair labor practice charge. 

We can provide assistance for persons with limited English proficiency or disability.  
Please let us know if you or any of your witnesses would like such assistance. 

Very truly yours, 

  
JOSEPH F. FRANKL 
Regional Director 

Enclosures: 
1. Copy of Charge  
2. Commerce Questionnaire  





 

 

UNITED STATES OF AMERICA 

BEFORE THE NATIONAL LABOR RELATIONS BOARD 

 
KELLY SERVICES, INC. 

 Charged Party 

 and 

 

 Charging Party 

 

 
 
 
 
 
Case 20-CA-172971 
 

 

 
AFFIDAVIT OF SERVICE OF CHARGE AGAINST EMPLOYER  
 
I, the undersigned employee of the National Labor Relations Board, state under oath that on 
March 31, 2016, I served the above-entitled document(s) by post-paid regular mail upon the 
following persons, addressed to them at the following addresses: 

Kelly Services, Inc. 
999 West Big Beaver Road 
Troy  MI  48084 

 
 

 
March 31, 2016  Caroline Barker, Designated Agent of NLRB 

Date  Name 
 
 

    /s/  Caroline Barker   
  Signature 
 

(b) (6), (b) (7)(C)



  

UNITED STATES GOVERNMENT 
NATIONAL LABOR RELATIONS BOARD 

  
Download 

NLRB 
Mobile App 

REGION 20 
901 Market Street, Suite 400 
San Francisco, CA 94103-1738 

Agency Website: www.nlrb.gov 
Telephone: (415)356-5130 
Fax: (415)356-5156 

March 31, 2016 

Re: Kelly Services, Inc. 
 Case 20-CA-172971 
 

Dear : 

The charge that you filed in this case on March 30, 2016 has been docketed as case 
number 20-CA-172971.  This letter tells you how to contact the Board agent who will be 
investigating the charge, explains your right to be represented, discusses presenting your 
evidence, and provides a brief explanation of our procedures, including how to submit 
documents to the NLRB. 

Investigator:  This charge is being investigated by Field Attorney JOSEPH 
RICHARDSON whose telephone number is (415)356-5186.  If this Board agent is not available, 
you may contact Supervisory Attorney JENNIFER BENESIS whose telephone number is 
(415)356-5175. 

Right to Representation:  You have the right to be represented by an attorney or other 
representative in any proceeding before us.  If you choose to be represented, your representative 
must notify us in writing of this fact as soon as possible by completing Form NLRB-4701, Notice 
of Appearance.  This form is available on our website, www.nlrb.gov, or at the Regional office 
upon your request. 

If you are contacted by someone about representing you in this case, please be assured 
that no organization or person seeking your business has any "inside knowledge" or favored 
relationship with the National Labor Relations Board.  Their knowledge regarding this 
proceeding was only obtained through access to information that must be made available to any 
member of the public under the Freedom of Information Act. 

Presentation of Your Evidence:  As the party who filed the charge in this case, it is your 
responsibility to meet with the Board agent to provide a sworn affidavit, or provide other 
witnesses to provide sworn affidavits, and to provide relevant documents within your possession.  
Because we seek to resolve labor disputes promptly, you should be ready to promptly present 
your affidavit(s) and other evidence.  If you have not yet scheduled a date and time for the Board 
agent to take your affidavit, please contact the Board agent to schedule the affidavit(s).  If you 
fail to cooperate in promptly presenting your evidence, your charge may be dismissed without 
investigation. 

(b) (6), (b) (7)(C)

(b) (6), (b) (7)(C)
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Procedures:  We strongly urge everyone to submit all documents and other materials by 
E-Filing (not e-mailing) through our website www.nlrb.gov.  However, the Agency will continue 
to accept timely filed paper documents.  Please include the case name and number indicated 
above on all your correspondence regarding the charge.   

Information about the Agency, the procedures we follow in unfair labor practice cases 
and our customer service standards is available on our website www.nlrb.gov or from the 
Regional Office upon your request.  NLRB Form 4541, Investigative Procedures offers 
information that is helpful to parties involved in an investigation of an unfair labor practice 
charge. 

We can provide assistance for persons with limited English proficiency or disability.  
Please let us know if you or any of your witnesses would like such assistance. 

 

Very truly yours, 

  
JOSEPH F. FRANKL 
Regional Director 

 
 













 

Joseph Richardson 
Field Attorney 
National Labor Relations Board 
April 28, 2016 
Page 5 
 

 

 
 

PAUL, PLEVIN, SULLIVAN & CONNAUGHTON LLP 

IV. CONCLUSION 

In light of the foregoing, particularly  own description of  duties and 
responsibilities,  would seem to qualify as a managerial employee, and thus 
not be covered by the NLRA. 

Should you need any additional information, please let me know. 

 
Sincerely, 
 
PAUL, PLEVIN, SULLIVAN 
& CONNAUGHTON LLP 

By:  
 E. Joseph Connaughton 
 
 
Attachments 

(b) (6), (b  

(b) (6), (b) (7)(C)
(b) (6), (b) (7)(C)
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UNITED STATES GOVERNMENT 
NATIONAL LABOR RELATIONS BOARD 

REGION 20 
901 Market Street, Suite 400 
San Francisco, CA 94103-1738 

Agency Website: www.nlrb.gov 
Telephone: (415)356-5130 
Fax: (415)356-5156 

May 17, 2016 

Re: Kelly Services, Inc. 
 Case 20-CA-172971 

Dear : 

We have carefully investigated and considered your charge that Kelly Services, Inc. has 
violated the National Labor Relations Act. 

Decision to Dismiss: Based on that investigation, I have decided to dismiss your charge 
for the following reasons.  The investigation showed that your most recent position as the  

 for Kelly Services, Inc. was a management role.  
Under applicable legal authority, management personnel are excluded from the protections 
afforded employees under Section 7 of the National Labor Relations Act, as the nature of their 
duties closely aligns them with management interests.  See NLRB v. Bell Aerospace Co., 416 
U.S. 267, 286-289 (1974).  Therefore, any alleged retaliation against you for concerted activity, 
if it occurred, would not be a violation of the Act. 

Your Right to Appeal: You may appeal my decision to the General Counsel of the 
National Labor Relations Board, through the Office of Appeals.  If you appeal, you may use the 
enclosed Appeal Form, which is also available at www.nlrb.gov.  However, you are encouraged 
to also submit a complete statement of the facts and reasons why you believe my decision was 
incorrect. 

Means of Filing: An appeal may be filed electronically, by mail, by delivery service, or 
hand-delivered.  Filing an appeal electronically is preferred but not required.  The appeal MAY 
NOT be filed by fax or email.  To file an appeal electronically, go to the Agency’s website at 
www.nlrb.gov, click on E-File Documents, enter the NLRB Case Number, and follow the 
detailed instructions.  To file an appeal by mail or delivery service, address the appeal to the 
General Counsel at the National Labor Relations Board, Attn: Office of Appeals, 1015 Half 
Street SE, Washington, DC 20570-0001.  Unless filed electronically, a copy of the appeal 
should also be sent to me. 

Appeal Due Date: The appeal is due on May 31, 2016. If the appeal is filed 
electronically, the transmission of the entire document through the Agency’s website must be 
completed no later than 11:59 p.m. Eastern Time on the due date.  If filing by mail or by 
delivery service an appeal will be found to be timely filed if it is postmarked or given to a 
delivery service no later than May 30, 2016.  If an appeal is postmarked or given to a delivery 
service on the due date, it will be rejected as untimely.  If hand delivered, an appeal must be 

(b) (6), (b) (7)(C)

(b) (6), (b) (7)(C)

(b) (6), (b) (7)(C)

(b) (6), (b) (7)(C)
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received by the General Counsel in Washington D.C. by 5:00 p.m. Eastern Time on the appeal 
due date.  If an appeal is not submitted in accordance with this paragraph, it will be rejected. 

Extension of Time to File Appeal: The General Counsel may allow additional time to 
file the appeal if the Charging Party provides a good reason for doing so and the request for an 
extension of time is received on or before May 31, 2016.  The request may be filed 
electronically through the E-File Documents link on our website www.nlrb.gov, by fax to 
(202)273-4283, by mail, or by delivery service.  The General Counsel will not consider any 
request for an extension of time to file an appeal received after May 31, 2016, even if it is 
postmarked or given to the delivery service before the due date.  Unless filed electronically, 
a copy of the extension of time should also be sent to me. 

Confidentiality: We will not honor any claim of confidentiality or privilege or any 
limitations on our use of appeal statements or supporting evidence beyond those prescribed by 
the Federal Records Act and the Freedom of Information Act (FOIA).  Thus, we may disclose an 
appeal statement to a party upon request during the processing of the appeal.  If the appeal is 
successful, any statement or material submitted with the appeal may be introduced as evidence at 
a hearing before an administrative law judge.  Because the Federal Records Act requires us to 
keep copies of case handling documents for some years after a case closes, we may be required 
by the FOIA to disclose those documents absent an applicable exemption such as those that 
protect confidential sources, commercial/financial information, or personal privacy interests. 

Very truly yours, 

 /s/ 

JOSEPH F. FRANKL 
Regional Director 

Enclosure 

cc: E. JOSEPH CONNAUGHTON 
PAUL, PLEVIN, SULLIVAN & CONNAUGHTON LLP 
101 WEST BROADWAY NINTH FL 
SAN DIEGO, CA 92101-8285 

  

KELLY SERVICES, INC. 
999 WEST BIG BEAVER RD 
TROY, MI 48084 



 

 

UNITED STATES OF AMERICA 
NATIONAL LABOR RELATIONS BOARD 

 
APPEAL FORM 

 
To:  General Counsel 
 Attn: Office of Appeals 
 National Labor Relations Board 
 1015 Half Street SE 
 Washington, DC 20570-0001 

Date:   

 
 Please be advised that an appeal is hereby taken to the General Counsel of the 
National Labor Relations Board from the action of the Regional Director in refusing to 
issue a complaint on the charge in 

 
Case Name(s). 
 
 
Case No(s). (If more than one case number, include all case numbers in which appeal is 
taken.) 
 
 
  
 (Signature) 
 
 





  

UNITED STATES GOVERNMENT 
NATIONAL LABOR RELATIONS BOARD 

  
Download 

NLRB 
Mobile App 

REGION 9 
550 MAIN ST 
RM 3003 
CINCINNATI, OH 45202-3271 

Agency Website: www.nlrb.gov 
Telephone: (513)684-3686 
Fax: (513)684-3946 

September 13, 2016 

Kelly Services 
2482 Turfway Rd 
Erlanger, KY 41018 
 

Re: KELLY SERVICES 
 Case 09-CA-184055 
 

Dear Sir or Madam: 

Enclosed is a copy of a charge that has been filed in this case.  This letter tells you how to 
contact the Board agent who will be investigating the charge, explains your right to be 
represented, discusses presenting your evidence, and provides a brief explanation of our 
procedures, including how to submit documents to the NLRB. 

Investigator:  This charge is being investigated by Field Attorney DANIEL GOODE 
whose telephone number is (513)684-3678.  If this Board agent is not available, you may contact 
Supervisory Examiner PATRICIA A. ENZWEILER whose telephone number is (513)684-3769. 

Right to Representation:  You have the right to be represented by an attorney or other 
representative in any proceeding before us.  If you choose to be represented, your representative 
must notify us in writing of this fact as soon as possible by completing Form NLRB-4701, 
Notice of Appearance.  This form is available on our website, www.nlrb.gov, or from an NLRB 
office upon your request. 

If you are contacted by someone about representing you in this case, please be assured 
that no organization or person seeking your business has any "inside knowledge" or favored 
relationship with the National Labor Relations Board.  Their knowledge regarding this 
proceeding was only obtained through access to information that must be made available to any 
member of the public under the Freedom of Information Act. 

Presentation of Your Evidence:  We seek prompt resolutions of labor disputes.  
Therefore, I urge you or your representative to submit a complete written account of the facts 
and a statement of your position with respect to the allegations set forth in the charge as soon as 
possible.  If the Board agent later asks for more evidence, I strongly urge you or your 
representative to cooperate fully by promptly presenting all evidence relevant to the 
investigation.  In this way, the case can be fully investigated more quickly. 

Full and complete cooperation includes providing witnesses to give sworn affidavits to a 
Board agent, and providing all relevant documentary evidence requested by the Board agent.  
Sending us your written account of the facts and a statement of your position is not enough to be 
considered full and complete cooperation.  A refusal to fully cooperate during the investigation 
might cause a case to be litigated unnecessarily.  

In addition, either you or your representative must complete the enclosed Commerce 
Questionnaire to enable us to determine whether the NLRB has jurisdiction over this dispute.  If 
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you recently submitted this information in another case, or if you need assistance completing the 
form, please contact the Board agent. 

We will not honor any request to place limitations on our use of position statements or 
evidence beyond those prescribed by the Freedom of Information Act and the Federal Records 
Act.  Thus, we will not honor any claim of confidentiality except as provided by Exemption 4 of 
FOIA, 5 U.S.C. Sec. 552(b)(4), and any material you submit may be introduced as evidence at 
any hearing before an administrative law judge.  We are also required by the Federal Records 
Act to keep copies of documents gathered in our investigation for some years after a case closes.  
Further, the Freedom of Information Act may require that we disclose such records in closed 
cases upon request, unless there is an applicable exemption.  Examples of those exemptions are 
those that protect confidential financial information or personal privacy interests. 

Procedures:  We strongly urge everyone to submit all documents and other materials by 
E-Filing (not e-mailing) through our website, www.nlrb.gov.  However, the Agency will 
continue to accept timely filed paper documents.  Please include the case name and number 
indicated above on all your correspondence regarding the charge.  

Information about the Agency, the procedures we follow in unfair labor practice cases 
and our customer service standards is available on our website, www.nlrb.gov or from an NLRB 
office upon your request.  NLRB Form 4541 offers information that is helpful to parties involved 
in an investigation of an unfair labor practice charge. 

We can provide assistance for persons with limited English proficiency or disability.  
Please let us know if you or any of your witnesses would like such assistance. 

Very truly yours, 

  

Garey Edward Lindsay 
Regional Director 

Enclosures: 
1. Copy of Charge  
2. Commerce Questionnaire  





 

 

UNITED STATES OF AMERICA 

BEFORE THE NATIONAL LABOR RELATIONS BOARD 

 
KELLY SERVICES 

 Charged Party 

 and 

 

 Charging Party 

 

 
 
 
 
 
Case 09-CA-184055 
 

 

 
AFFIDAVIT OF SERVICE OF CHARGE AGAINST EMPLOYER  
 
I, the undersigned employee of the National Labor Relations Board, state under oath that on 
September 13, 2016, I served the above-entitled document(s) by post-paid regular mail upon the 
following persons, addressed to them at the following addresses: 

Kelly Services 
2482 Turfway Rd 
Erlanger, KY 41018 

 
 

 
September 13, 2016  Evelyn J. Fairbanks, Designated Agent                 

of NLRB 
Date  Name 

 
 

  /s/ Evelyn J. Fairbanks 
  Signature 
 

(b) (6), (b) (7)(C)



  

UNITED STATES GOVERNMENT 
NATIONAL LABOR RELATIONS BOARD 

  
Download 

NLRB 
Mobile App 

REGION 9 
550 MAIN ST 
RM 3003 
CINCINNATI, OH 45202-3271 

Agency Website: www.nlrb.gov 
Telephone: (513)684-3686 
Fax: (513)684-3946 

September 13, 2016 

Re: KELLY SERVICES 
 Case 09-CA-184055 
 

Dear : 

The charge that you filed in this case on September 12, 2016 has been docketed as case 
number 09-CA-184055.  This letter tells you how to contact the Board agent who will be 
investigating the charge, explains your right to be represented, discusses presenting your 
evidence, and provides a brief explanation of our procedures, including how to submit 
documents to the NLRB. 

Investigator:  This charge is being investigated by Field Attorney DANIEL GOODE 
whose telephone number is (513)684-3678.  If this Board agent is not available, you may contact 
Supervisory Examiner PATRICIA A. ENZWEILER whose telephone number is (513)684-3769. 

Right to Representation:  You have the right to be represented by an attorney or other 
representative in any proceeding before us.  If you choose to be represented, your representative 
must notify us in writing of this fact as soon as possible by completing Form NLRB-4701, Notice 
of Appearance.  This form is available on our website, www.nlrb.gov, or at the Regional office 
upon your request. 

If you are contacted by someone about representing you in this case, please be assured 
that no organization or person seeking your business has any "inside knowledge" or favored 
relationship with the National Labor Relations Board.  Their knowledge regarding this 
proceeding was only obtained through access to information that must be made available to any 
member of the public under the Freedom of Information Act. 

Presentation of Your Evidence:  As the party who filed the charge in this case, it is your 
responsibility to meet with the Board agent to provide a sworn affidavit, or provide other 
witnesses to provide sworn affidavits, and to provide relevant documents within your possession.  
Because we seek to resolve labor disputes promptly, you should be ready to promptly present 
your affidavit(s) and other evidence.  If you have not yet scheduled a date and time for the Board 
agent to take your affidavit, please contact the Board agent to schedule the affidavit(s).  If you 
fail to cooperate in promptly presenting your evidence, your charge may be dismissed without 
investigation. 

Procedures:  We strongly urge everyone to submit all documents and other materials by 
E-Filing (not e-mailing) through our website www.nlrb.gov.  However, the Agency will continue 
to accept timely filed paper documents.  Please include the case name and number indicated 
above on all your correspondence regarding the charge.   

Information about the Agency, the procedures we follow in unfair labor practice cases 
and our customer service standards is available on our website www.nlrb.gov or from the 

(b) (6), (b) (7)(C)

(b) (6), (b) (7)(C)
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Regional Office upon your request.  NLRB Form 4541, Investigative Procedures offers 
information that is helpful to parties involved in an investigation of an unfair labor practice 
charge. 

We can provide assistance for persons with limited English proficiency or disability.  
Please let us know if you or any of your witnesses would like such assistance. 

Very truly yours, 

  

Garey Edward Lindsay 
Regional Director 



  

UNITED STATES GOVERNMENT 
NATIONAL LABOR RELATIONS BOARD 
REGION 9 
550 MAIN ST 
RM 3003 
CINCINNATI, OH 45202-3271 

Agency Website: www.nlrb.gov 
Telephone: (513)684-3686 
Fax: (513)684-3946 

 

November 7, 2016 

Re: KELLY SERVICES 
 Case 09-CA-184055 

Dear : 

We have carefully investigated and considered your charge that Kelly Services has 
violated the National Labor Relations Act. 

Decision to Dismiss:  Based on that investigation, I have decided to dismiss your charge 
because there is insufficient evidence to establish a violation of the Act. 

Your Right to Appeal: You may appeal my decision to the General Counsel of the 
National Labor Relations Board, through the Office of Appeals.  If you appeal, you may use the 
enclosed Appeal Form, which is also available at www.nlrb.gov.  However, you are encouraged 
to also submit a complete statement of the facts and reasons why you believe my decision was 
incorrect. 

Means of Filing: An appeal may be filed electronically, by mail, by delivery service, or 
hand-delivered.  Filing an appeal electronically is preferred but not required.  The appeal MAY 
NOT be filed by fax or email.  To file an appeal electronically, go to the Agency’s website at 
www.nlrb.gov, click on E-File Documents, enter the NLRB Case Number, and follow the 
detailed instructions.  To file an appeal by mail or delivery service, address the appeal to the 
General Counsel at the National Labor Relations Board, Attn: Office of Appeals, 1015 Half 
Street SE, Washington, DC 20570-0001.  Unless filed electronically, a copy of the appeal 
should also be sent to me. 

Appeal Due Date: The appeal is due on November 21, 2016. If the appeal is filed 
electronically, the transmission of the entire document through the Agency’s website must be 
completed no later than 11:59 p.m. Eastern Time on the due date.  If filing by mail or by 
delivery service an appeal will be found to be timely filed if it is postmarked or given to a 
delivery service no later than November 20, 2016.  If an appeal is postmarked or given to a 
delivery service on the due date, it will be rejected as untimely.  If hand delivered, an appeal 
must be received by the General Counsel in Washington D.C. by 5:00 p.m. Eastern Time on the 
appeal due date.  If an appeal is not submitted in accordance with this paragraph, it will be 
rejected. 

(b) (6), (b) (7)(C)

(b) (6), (b) (7)(C)
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Extension of Time to File Appeal: The General Counsel may allow additional time to 
file the appeal if the Charging Party provides a good reason for doing so and the request for an 
extension of time is received on or before November 21, 2016.  The request may be filed 
electronically through the E-File Documents link on our website www.nlrb.gov, by fax to 
(202)273-4283, by mail, or by delivery service.  The General Counsel will not consider any 
request for an extension of time to file an appeal received after November 21, 2016, even if it is 
postmarked or given to the delivery service before the due date.  Unless filed electronically, 
a copy of the extension of time should also be sent to me. 

Confidentiality: We will not honor any claim of confidentiality or privilege or any 
limitations on our use of appeal statements or supporting evidence beyond those prescribed by 
the Federal Records Act and the Freedom of Information Act (FOIA).  Thus, we may disclose an 
appeal statement to a party upon request during the processing of the appeal.  If the appeal is 
successful, any statement or material submitted with the appeal may be introduced as evidence at 
a hearing before an administrative law judge.  Because the Federal Records Act requires us to 
keep copies of case handling documents for some years after a case closes, we may be required 
by the FOIA to disclose those documents absent an applicable exemption such as those that 
protect confidential sources, commercial/financial information, or personal privacy interests. 

Very truly yours, 

  

Garey Edward Lindsay 
Regional Director 

Enclosure 

cc: Kelly Services 
2482 Turfway Rd 
Erlanger, KY 41018 

 
 



 

 

UNITED STATES OF AMERICA 
NATIONAL LABOR RELATIONS BOARD 

 
APPEAL FORM 

 
To:  General Counsel 
 Attn: Office of Appeals 
 National Labor Relations Board 
 1015 Half Street SE 
 Washington, DC 20570-0001 

Date:   

 
 Please be advised that an appeal is hereby taken to the General Counsel of the 
National Labor Relations Board from the action of the Regional Director in refusing to 
issue a complaint on the charge in 

 
Case Name(s). 
 
 
Case No(s). (If more than one case number, include all case numbers in which appeal is 
taken.) 
 
 
  
 (Signature) 
 
 




